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Recently, CBIC issued Circular No. 92/11/2019-GST dated March 7, 2019 clarifying treatment of
sales promotion schemes under GST viz. buy one get one, free samples, pre-agreed discounts
etc. However, even after this Circular, few points remain unanswered which may continue to
haunt the taxpayers in coming time.

Mr. Deepak Suneja (Associate Partner, NITYA Tax Associates) along with Ms. Lipika
Rustagi (Associate) discuss the issues laying wide open for the taxpayers to interpret.
Considering the advance ruling in case of Biostadt India Limited [TS-911-AAR-2018-
NT] where the AAR disallowed credit on items provided as part of scheme on the ground that no
GST has been paid on such free items, authors highlight that the Circular is clearly missing to
clarify this point.

Article

“Marketing is no longer about the stuff that you make, but about the stories you tell.”

– Seth Godin 

Introduction 

As quoted by Seth Godin, marketing is about customer perception, and
companies devise unique marketing strategies to increase their sales. Over time,
studies have shown that offering one product free with another entices customer
more than offering 50% discount on combination of both. And while there is no
commercial difference between these two options, companies are having a tough
time decoding GST implication in case of latter. 

This article intends to discuss the recent Circular issued by the Government on GST implications
on free items and discounts offered by companies. We will be discussing in particular the points
which remain unanswered even after this Circular and will continue to haunt the taxpayers in
coming time, and need for clarification on such points. 

Clarifications provided by Circular 

There is no doubt that companies offer goods free in course and furtherance of their business
(which creates entitlement for credit on goods provided free at the first place). The question which
creates doubt in mind of department and taxpayers is whether such goods attract the
disentitlement created by Section 17(5)(h) of the Central Goods and Services Tax Act, 2017
(‘CGST Act’) in respect of goods given as gifts and free samples. 

In our view, something qualifies as gift only if it is given voluntarily, i.e. without any contractual or
legal obligation. Hence, where second product is offered without any consideration with the first
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product as part of a scheme communicated to the customers in advance, the same is in
discharge of contractual obligation and cannot qualify as gift. The recent Circular issued by the
government clarify the following important points: 

1) In case of ‘buy one get one’, there is supply of two goods at the price of one. Hence,
supplier will be eligible for credit on both goods. 

2) GST shall not be levied and credit shall not be available on goods given as samples, like
pharmaceutical companies which often provide drug samples to their stockists. 

3) GST credit notes shall be issued in case of pre-agreed discounts (like buy more, save
more) etc. However, non-GST credit notes shall be issued for secondary discounts. Full ITC
shall be available to the supplier in both cases. 

While the Government should be lauded for taking timely action and issuing a clarification for
issues faced by industry at large, there are still several issues laying wide open for the taxpayers
to interpret. We have attempted to discuss some of them related to free goods and discounts. 

Goods provided at end of scheme as part of scheme 

While the Circular clarifies credit position in case of ‘buy one, get one’ scenario, there may be
situations wherein the customer is offered a product at end of scheme period on purchase of pre-
determined quantity. In a recent advance ruling in the case of Biostadt India Limited [TS-911-
AAR-2018-NT], the AAR disallowed credit on items provided as part of scheme on the ground
that no GST has been paid on such free items. 

Notably, the condition for availment of credit is not discharge of GST on free item. There is no
conceptual difference between offering a product free with another product immediately or at a
later point of time on fulfillment of any condition. The basic premise basis which credit should be
permissible in both cases is that the supplier is contractually bound to offer the ‘free’ product.
However, with Circular missing to clarify this point and negative AAR in place, the department
may dispute credit in such cases.

Provision of dissimilar articles – composite supply or mixed supply? 

One of the points which the Circular has left open for discussion is provision of dissimilar articles
as a combination. A classic example of such combination can be coffee mug provided free with
coffee. While the Circular in such a case clarifies that ITC will be available to the supplier and it
is supply of two articles in price of one, the Circular also states that taxability of such supply will
depend upon the transaction being a composite supply or mixed supply. 

This will open up a plethora of issues for the taxpayers. The department in all cases of tax
differentiation dispute that the supply is in nature of mixed supply and higher rate of tax should
apply. Like in the example discussed above, coffee attracts 5% GST and mug attracts 18% GST.
In case the supply is considered as mixed supply (instead of composite supply), the tax
differential will be 13% on the entire consideration.  
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In our view, such supply qualifies as single economic supply rather than two multiple supplies.
Hence, the question of composite supply or mixed supply should not arise. Further, even if the
Government wanted to treat such transactions as composite supply or mixed supply, it should
have prescribed clear and detailed guidelines for the same. Without such guidelines, the
possibility of department demanding differential tax amount cannot be ruled out. 

Open issues in context of discounts 

In context of discounts, the Circular has clarified the cases where GST credit notes / non-GST
credit notes may be issued. Even after the Circular, the taxpayers uncertain in respect of the
following aspects: 

A) Whether the taxpayer has an option to issue a non-GST credit note in case of post sales
discounts, even if the conditions under Section 15(3)(b) of the CGST Act relating to
deduction of discount form assessable value are satisfied? 

In our view, Section 34 of the CGST Act makes it optional for the taxpayers to issue a GST
credit note or non-GST credit note in such cases. 

B) Whether the recipient can avail full credit in case the supplier issues a non-GST credit
note for post sales discounts? 

The taxpayers did not have any confusion in this regard that full credit should be available in
such cases. However, the recent advance ruling in the case of MRF Limited [TS-151-AAR-
2019-NT], add citation held that there is a failure to pay in such cases to the extent of
discounts and credit should not be available. In our view, the ruling not considered the
settled position under service tax law on this issue. 

C) Whether the recipient (like dealers) can be said to be agreeing to do an act of buying
specified quantity or making early payment and should levy GST on such amount? 

The question arises from recent DGGI investigations on the said issue under service tax law. The
DGGI is contending payment of service tax on discounts as well, stating that same is for agreeing
to make early payment or attain specified targets. In our view, such amounts related to sale of
goods shall not attract GST. 

To Sum Up 

The industry welcomed GST law with open hands in expectation that the country’s biggest tax
reform will streamline the indirect tax structure by simplifying the laws and ensuring a free flow of
credit. The Government has been pro-active in making amendments and issuing clarifications to
avoid conflicts and confusions. 

We understand that GST being a new law will take some time before the position settles down,
and the Government cannot clarify each and every point. Keeping in mind that the questions
posed above will have a wide applicability on trade at large, the taxpayers should continue filing
representations on these points. The Government should understand that with GST rates of 18%
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or 28% (which is higher than individual excise and VAT rates), the stakes in case of incorrect
interpretation have increased vis-à-vis earlier regime. An ideal scenario in such will be for
Government to issue detailed clarification for these points (specifically points wherein negative
advance rulings have been pronounced) so as to avoid any dispute in future.
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