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PART A: WRIT PETITIONS UNDER GST 

 

1. Challenge to validity / constitutionality of legal instruments  

 

Issue Order Reference 

Constitutional 

validity of repeal and 

savings clause in 

the State GST Act 

considering the 

sunset clause of 

one-year in the 

Constitution (One 

Hundred and First 

Amendment) Act, 

2016 (‘Amendment 

Act’) 

 

The Court upheld the constitutionality of Section 174 

of the Kerala Goods and Services Tax Act, 2017 

(repeal and savings clause) on the ground that both 

Centre and State have simultaneous powers to 

legislate on GST. 

 

Thus, Section 19 of the Amendment Act does not 

deprive the State to enforce an erstwhile law in its 

amended form. The Amendment Act empowers the 

State Legislature to amend / repeal provisions of 

existing law which are inconsistent with the 

Constitution (post amendment).  

Sheen Golden 

Jewels (India) Private 

Limited v. The State 

Tax Officer, 2019-

VIL-53-KER 

Vires of bye-laws of 

Municipality to levy 

advertisement tax 

post- 

implementation of 

GST 

The Allahabad High Court held that the municipality 

did not have the legislative competence to levy, 

impose or collect advertisement tax post omission of 

such powers from the Constitution of India. 

Accordingly, the bye-laws published prior to 

implementation of GST that sought to impose 

advertisement tax post-implementation of GST, were 

held to be ultra-vires the Constitution. The Court 

further direct refund of the amount already collected 

from the petitioner.  

 

Pankaj Advertising v. 

State of U.P., 2019-

VIL-70-ALH 

 

2. Issue vis-à-vis e-way bill  

 

Grounds for seizure of goods Order Reference 

Single e-way bill generated for 

multiple invoices.  

Mere practical difficulty in 

tracking of multiple invoices, 

cannot be a ground for detention 

of goods. The goods were 

ordered to be released on 

furnishing of bond. 

 

NITYA Comments: Legally, a 

taxpayer is required to generate 

an e-way bill for each invoice. 

However, the Court has 

considered generation of a single 

e-way bill valid as long as the 

Stove Kraft Private Limited 

v. The Assistant State Tax 

Officer, 2019-VIL-61-KER 
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details of all invoices are 

provided. While the taxpayer in 

this case may have got the relief, 

it will be important to see whether 

other Courts / Authorities will 

grant similar relief to other 

taxpayers or not. 

  
 

3. Issues vis-à-vis filing / revision of TRAN-1 / TRAN-2 

 

Issue Order Reference 

Revision of details declared in 

incorrect column while filing of 

FORM GST TRAN-1  

Nodal Officer appointed under 

GST is obligated to consider 

complaint vis-à-vis FORM GST 

TRAN-1 by taxpayers. The 

Court directed the Nodal Officer 

to examine and settle the 

complaints filed by the Petitioner 

expeditiously.  

  

Pragati Automotion Private 

Limited v. Union of India, 

2019-VIL-56-KAR 

 

Revision of FORM GST TRAN- 

2 in the absence of specific 

statutory provisions / availability 

of facility for revision and 

rectification on the portal  

FORM GST TRAN-2 is an 

intimation of information by the 

Petitioner to the authorities. The 

Court held that an opportunity to 

correct should be granted in 

case information furnished in the 

intimation is incorrect / untrue. 

Accordingly, permission to 

revise FORM GST TRAN-2 was 

given to the Petitioner. 

 

Optival Health Solutions 

Private Limited v. Union of 

India, 2019-VIL-59-CAL 
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PART B: ORDERS PASSED BY NATIONAL ANTI-PROFITEERING AUTHORITY (‘NAA’) 

 

1. Anti-Profiteering not applicable in case base price remains same 

 

Reference Facts NAA’s Order 

Sudarsans, 2019-

NAA-07 and 2019-

NAA-11  

 

Pulimoottill Silks, 

2019-NAA-08 

 

Emke Silks and 

Garments Private 

Limited, 2019-NAA-

10 

Nature of business: Retailer  

 

Complaint: The taxpayer did not 

reduce the price of its products 

even though the rate of tax 

reduced. Thus, benefit of rate 

reduction was not passed on to the 

consumer. 

Profiteering: No 

 

Reasoning: 

 

The rate of tax was either constant or 

increased from pre-GST regime. 

Further, the taxpayer maintained the 

same base price (excluding tax) post 

implementation of GST. Basis above, it 

was held that there is no profiteering in 

this case.  

 

 

2. Availability of additional Input Tax Credit (‘ITC’) post-GST attracts Anti-Profiteering provisions 

 

Reference Facts NAA’s Order 

S3 Infra Reality 

Private Limited, 

2019-VIL-06-NAA 

Nature of business: Real Estate  

 

Complaint: The benefit of ITC 

additionally becoming available to 

the taxpayer post introduction of 

GST, was not passed on to the 

consumer. 

Profiteering: Yes 

 

Reasoning: 

 

Post implementation of GST, the 

taxpayer became entitled to claim 

additional ITC. Hence, it was liable to 

pass on the benefit of additional ITC to 

the consumers by way of price 

reduction. 

 

 

NITYA Comments: The legal reasoning adopted by NAA in the above case is correct that in case of 

additional ITC becoming available, the same should be passed to the consumers. However, the method 

of computation adopted by NAA is questionable. In this case, NAA considered the overall ITC component 

becoming available to the builder. In our view, NAA should consider taxes that were not creditable to the 

taxpayer before GST, which became eligible post GST. ITC which was eligible pre and post GST, is not 

relevant since the same does not form part of cost for the supplier.  
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PART C: ADVANCE RULINGS 

 

1. Taxability 

 

Applicant Relevant facts and observations of AAR 

BM Industries,  

2019-VIL-46-AAR 

(HAR) 

The Applicant engaged in the manufacture and sale of aluminium goods, 

proposed to merge its unit with another entity. The question before the Authority 

for Advance Ruling (‘AAR’) was whether such activity was liable to GST or not. 

Further, whether the ITC un-utilized with the Applicant, was transferable upon 

merger or not. 

 

The AAR held that transfer of business as a going concern, shall qualify as a 

supply of service. Such service has been exempted under GST (Serial No. 2 of 

Notification No. 12/2017-Central Tax (Rate) dated June 28, 2017 exempting 

services by way of transfer of a going concern as a whole). It further observed 

that in terms of Section 18(3) of the Central Goods and Services Tax Act, 2017 

(‘CGST Act’), credit lying un-utilized in the electronic ledger of the Applicant was 

transferable to the transferee company.  

 

NITYA Comments: The AAR rightly held that the activity of transfer of business 

as a going concern should not attract GST and the un-utilized credit would be 

transferable to the transferee company. The AAR was interestingly silent on the 

point of requirements for reversal of ITC on account of the fact that such 

transaction was outside the purview of GST.  Further, the AAR failed to observe 

that sale of a line of business as a going concern cannot be considered to be 

made in the course or furtherance of business and thus, cannot be considered 

as a supply. 

 

Takko Holding 

GmbH, 

2019-VIL48-AAR 

(TN) 

The foreign Head Office (‘HO’) of the Applicant was reimbursing expenses to the 

Indian Liaison Office (‘LO’), established in India for supporting the HO. The LO 

was prohibited to undertake any activity of trading, commercial or industrial 

nature or entering into any business contracts in its own name. The question 

before the AAR was whether reimbursement of expenses will qualify as supply 

from LO to HO.  

 

The AAR held that the Applicant was acting as an extension of the HO in its 

procurement activities from suppliers in India as it was also stated in the RBI’s 

permission letter. The employees at the LO were in-fact employees of the HO. 

Accordingly, the HO and the LO can neither be treated as distinct persons nor 

there can be any service between them. 

 

The AAR further held that reimbursement of expenses to the LO is not a supply. 

Consequently, no GST is payable on the same. 

 

NITYA Comments: The AAR is correct in its observations. The instant ruling 

rightly points out that employees at the LO were in fact employees of the HO, a 

logic which equally holds good for determining supply between the HO and 
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branches. In this context, the ruling is in contradiction to the ruling in the case of 

Columbia Asia (also affirmed by the AAAR). 

 

 

2. ITC 

 

Applicant Relevant facts and observations of AAR 

Pasco Motor LLP, 

2019-VIL-40-AAR 

(HAR) 

The Applicant was engaged in the business of retail trading of trucks. The 

Applicant provided two situations before the AAR: 

 

 Situation-1: The invoices were raised by the supplier in the previous month, 

however, the goods were received by the Applicant in the succeeding 

month; and 

 

 Situation-2: The Applicant placed order with its supplier and simultaneously 

sold goods to end customer by raising an invoice. These goods were 

subsequently received by the Applicant and then delivered to the customer. 

 

The question before the AAR was: 

 

 When would the liability to pay tax arise in Situation 2, since invoice is being 

raised even before receipt of goods by the supplier?  

 When would the Applicant be entitled to claim ITC (in both situations)? 

 

The AAR observed that liability to pay tax shall arise on earlier of the following 

dates i.e. date of issue of invoice or date of receipt of payment in respect of the 

said supply. In Situation 2, even though the Applicant had not received goods, it 

had raised invoice for such goods. Hence, it shall be liable to pay tax in the month 

in which invoice has been raised.  

 

In respect of ITC, the AAR observed that in terms of Section 16 of the CGST Act, 

a person is entitled to take ITC when it is in possession of an invoice and has 

received the goods or services. In Situation 1, ITC could be availed only in the 

succeeding month since the Applicant received the goods only in that month. 

 

In Situation 2, the Applicant proposed to apply the concept of deemed delivery 

as envisaged under Explanation to Section 16(2)(b) of the CGST Act. The 

Explanation covers cases where the supplier delivers the goods to a third person 

on directions of the customer. The AAR held that the said Explanation was 

applicable only in bill to-ship to situations. Accordingly, in Situation 2 also, ITC 

was available upon receipt of the goods only. 

 

Nipha Exports, 

2019-VIL-52-AAR 

(WB) 

 

The Applicant was engaged in the manufacture of agricultural machinery. The 

question before the AAR was whether the Applicant was entitled to ITC of 

ambulance purchased pursuant to requirement under the Factories Act, 1948. 
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The AAR whilst answering the above in negative, observed that the ambulance 

was purchased in November 2018. During this period, ITC on motor vehicles was 

not available whose purchase was obligatory under provisions of any law.  

 

NITYA Comments: The AAR is correct in its observations that no ITC was 

allowed on ambulance in November 2018. However, ITC on such procurements 

shall be available w.e.f. February 1, 2019 in the light of amendments made in 

Section 17(5) of the CGST Act. 

 

YKK India Private 

Limited, 

2019-VIL-41-AAR 

(HAR) 

The Applicant was engaged in the supply of slide fasteners, chains etc. having 

factories in remote locations in Haryana. The Applicant procured transportation 

services (pick and drop facility) for its employees. The question before the AAR 

was whether it can avail ITC on passenger transportation services or not. 

 

The AAR observed that the contractor charged GST for hiring of buses and cars 

for transportation of employees. The Applicant cannot avail ITC thereof due to 

the restriction under Section 17(5)(b)(iii) i.e. rent-a-cab service. 

 

NITYA Comments: In our view, the ruling of the AAR is incorrect. The AAR has 

failed to consider the distinction between the passenger transport services 

(Heading 9964) and rental services of transport vehicles (Heading 9966). In the 

Explanatory Notes released by GST Council, it has been clarified that passenger 

transportation services (Heading 9964) encompasses transportation over pre-

determined routes on a pre-determined schedule for a specific segment of users, 

e.g. colleges or enterprises. 

 

Tewari 

Warehousing 

Company Private 

Limited, 

2019-VIL-47-AAR 

(WB) 

The Applicant was engaged in the provision of warehousing services. The 

Applicant was constructing warehouse on a leasehold land, using pre-fabricated 

technology. The warehouse constructed, could be dismantled and reconstructed 

at a different location. The question before the AAR was whether ITC shall be 

admissible on the inward supplies used for the construction of warehouse. 

 

The AAR whilst answering the above in negative, observed that the warehouse 

being constructed was intended to be used as a permanent structure and 

associated with beneficial enjoyment of the land on which it was built. It further 

observed that the warehouse cannot be conceived without beneficial enjoyment 

of the civil structure embedded on earth.  Accordingly, the warehouse qualifies 

to be an immovable property.  

 

National 

Aluminium 

Company Limited,  

2018-VIL-07-

AAAR (ODI)  

The Applicant was receiving services for maintenance of guest house, residential 

township for employees in remote areas and hospital in such township 

(maintenance of hospital being a statutory requirement). It also received 

gardening services for upkeep of area within the plant area. The question before 

the AAR was whether ITC is available on abovesaid supplies or not.  

The AAR held that ITC on supplies in relation to guest house will be available 

while ITC will not be available on supplies in relation to residential township and 

hospital. It further observed that ITC on plantation and gardening services within 

the plant and mining area, will be admissible as such activities were integral to 
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the business activity of the Applicant. The AAR was of the view that maintenance 

of residential township and hospital are not in the course of business of the 

taxpayer. 

 

The AAAR partially upheld the view of the AAR. The AAAR additionally 

disallowed ITC on supplies in relation to guest house on the ground that guest 

house expenses were not in the course of business of the taxpayer. It observed 

that the provision of residential township and guest house were perquisites on 

which credit was inadmissible.  

 

NITYA Comments:  

 

The ruling is erroneous to the extent it held that maintenance of residential 

township, guest house and hospital are not in the course of business of the 

taxpayer. The taxpayers maintain residential township, guest house etc. in 

remote areas to ensure that employees, workers or guests are available for work 

and are not required to travel for long distances. In other words, these are built 

and maintained only for running of business of the company. Further, 

maintenance of hospital was a statutory requirement in this case. Hence, these 

supplies should be considered to be used in the course of business in any case. 

 

In general, most of rulings of the AAAR merely uphold the decision rendered by 

the AAR. The AAAR’s are not examining the correctness of the decisions of the 

AAR in a fair and judicious way. The only recourse left with the taxpayers in such 

cases is to challenge the decision of AAAR before the jurisdictional High Court.  

 

 

3. Mixed Supply or Composite Supply 

 

Sarj Educational 

Centre, 2019-VIL-

54-AAR (WB) 

 

The Applicant was engaged in providing lodging and food exclusively to the 

students of senior secondary school. The following two arrangements were 

followed by the Applicant: 

 

 Arrangement-1: For Boarders– The Applicant provided services of 

lodging, food, laundry, house-keeping, medical services etc. and charged 

a consolidated amount; and 

 

 Arrangement-2: For Day Boarders– The Applicant provided services of 

lodging, food, house-keeping etc. but did not provide services of laundry. 

The Applicant charged a consolidated amount for the services. 

 

The question before the AAR was whether the supply of above services 

constituted composite supply or not.  

 

The AAR whilst answering the question in negative, observed that the 

Applicant is providing different services such as lodging (exempt as tariff is 

lower than ₹1000/- per unit per day), food (5 percent), house-keeping (18 

percent), and laundry (18 percent). The aforesaid services, though offered in 
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a bundle, are divisible. Further, such services are not capable of being supplied 

only in conjunction with each other in the ordinary course of business. 

Accordingly, the services do not constitute as composite supply but as mixed 

supply exigible to GST at the rate of 18 per cent (highest rate in the bundle). 

 

NITYA Comments:  

 

In our view, the ruling is erroneous as much as it failed to consider that when 

a student contracts for receiving lodging services, they expect to receive all 

services such as house-keeping, laundry, food, medical services etc. together.  

 

These arrangements are a regular practice in boarding schools and even in 

hotels, guest houses, inns etc. In the latter cases as well, the customer expects 

that the services of house-keeping, laundry, food etc. will be provided together 

when it contracts for accommodation. The consideration for such services, may 

either be included in the price or charged separately.  

 

Accordingly, though these services are recognizable as separate services, 

they are naturally bundled and supplied in conjunction with one another. 

Hence, there is a single composite supply comprising of accommodation / 

lodging services.  

 

 

 

Disclaimer:  

 

This Insight has been prepared for clients and firm’s personnel only. It is solely for the purpose of general information and 

does not represent any opinion of NITYA Tax Associates. We are not responsible for the loss arising to any person for acting 

or refraining from acting on the basis of material contained in this Insight. It is recommended that professional advice be 

sought based on specific facts and circumstances.  

 

© NITYA Tax Associates. All Rights Reserved.  
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