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PART A: WRIT PETITIONS UNDER GST 

 

1. Writs against order of NAA and AAR 

 

Constitutional 

validity of powers of 

NAA to investigate 

products for which 

no compliant filed 

 

In the instant case, the taxpayer challenged the order 

of National Anti-Profiteering Authority (‘NAA’) and 

agreed to deposit the amount, as decided before NAA, 

in the consumer welfare fund.  

 

The Court directed stay on further proceedings as 

proposed to be initiated by NAA covering all products 

manufactured by taxpayer and not limiting to single 

product for which complaint was made. 

 

Abbott Healthcare 

Private Limited and 

ANR v. UOI, 2019-VIL-

214-DEL 

 

Challenge to 

decision of AAR 

classifying goods as 

‘Exercise Books’ 

instead of ‘Printed 

Books’ 

  

The Court set aside the ruling of Authority for Advance 

Ruling (‘AAR’) and observed that the main purpose of 

Printed Books is to evaluate child’s understanding. 

The Court held that the goods in question are 

classifiable as ‘Printed Books’ which are wholly 

exempt from tax and not as ‘Exercise Books’. 

Sonka Publication 

(India) Private 

Limited v. UOI, 2019-

VIL-206-DEL 

 

NITYA Comments: The writ petitions filed before the High Court are an important indication that 

decisions of NAA or AAR are not final, and the taxpayers can approach the High Court against the same.  

 

Further, the stay granted by High Court in Abbott’s case is important since the NAA has been invariably 

expanding the scope of its investigations to even products or services for which no compliant has been 

filed. The same is beyond their powers and leading to unnecessary harassment of the taxpayers.  

 

2. Issues vis-à-vis transitional credit 

 

Issue Order Reference 

Revision of FORM 

GST TRAN-1 where 

taxpayer failed to 

carry forward Input 

Tax Credit (‘ITC’) of 

erstwhile law. 

 

The Court observed that the Nodal Officer appointed 

under GST is obligated to consider complaint vis-à-vis 

technical issues faced by taxpayers while filing FORM 

GST TRAN-1. The Court directed the Nodal Officer to 

examine and expeditiously resolve the complaint filed 

by the Petitioner.  

 

Yokogawa India 

Limited v. UOI, 2019-

VIL-190-KAR 

Non-reflection of 

transitional credit in 

electronic credit 

ledger. 

 

The department was disputing the figures filled by the 

taxpayer in FORM GST TRAN-1. The Court held that 

the taxpayer should be allowed to re-file FORM GST 

TRAN-1 (either electronically or manually) as it was 

bona-fide case where ITC could not be claimed due to 

technical glitches in portal.  

 

Bhargava Motors v. 

UOI, 2019-VIL-218- 

DEL 
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Further, the Court directed following changes to be 

made in the GST portal: 

 

- A facility to review forms before final submission. 

- Acknowledgement to be generated on submission 

of form and should reflect figures filled by the 

taxpayer.  

 

Manual filing of 

FORM GSTR-3B 

allowed where 

electronic filling of 

FORM GSTR-3B 

not permitted due to 

non-payment of tax. 

The taxpayer contended that restriction on online filing 

of FORM GSTR-3B on non-payment of tax for earlier 

tax period is ultra-vires.  

 

The Court granted interim relief to taxpayer by 

permitting manual filing of returns. 

Octagon 

Communications 

Private Limited v. 

UOI, 2019-VIL-199- 

GUJ 

 

Vishnu Aroma 

Pouching Private 

Limited v. UOI, 2019-

VIL-221-GUJ 

 

 

3. Input Tax Credit and refund of IGST 

 

Issue Order Reference 

Availability of ITC on 

various goods and 

services used for 

construction of 

shopping malls which 

will be further let out. 

The Court held that the property cannot be said to 

be used by the petitioner ‘on his own account’ 

where it lets out the same to various tenants for 

their use. Basis above, the Court allowed ITC on 

goods and services used for construction where 

such immovable property was rented out. 

 

NITYA Comments: In our view, this ruling does not 

interpret the scope of Section 17(5)(d) of the 

Central Goods and Services Tax Act, 2017 (‘CGST 

Act’) in right legal perspective. (For detailed 

reasoning please refer to NITYA’s Outlook | Issue 

22- Judgement Update dated May 27, 2019).  

 

Safari Retreats 

Private Limited v. 

UOI, 2019-VIL-223-

ORI 

Non-processing of 

refund of IGST as 

taxpayer mentioned 

wrong drawback code. 

 

The Court held that taxpayer cannot be deprived of 

refund for failure of automated system to process 

the same. Further, as per Circular No. 8/ 2018 

dated March 23, 2018, officers are directed to 

provide alternate mechanism in case of difficulties 

faced by exporters with advent of GST. The Court 

directed for disbursal of refund of the taxpayer.  

 

VSG Exports Private 

Limited v. CC, 2019-

VIL-197-MAD 
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4. Levy of GST in case of duty-free shops 

 

Issue Order Reference 

Levy of IGST on goods 

supplied by Duty Free 

Shops (‘DFS’) at 

International Airports. 

In the instant case, the taxpayer supplied the goods 

from DFS to International passengers at arrival and 

departure terminals of International Airports without 

payment of IGST. 

 

The Court observed that goods supplied at arrival 

terminal by DFS are basically warehoused goods 

which are cleared as bona-fide baggage by 

passenger and not by DFS. Hence, no IGST is 

payable by DFS.  

 

Further, warehoused goods supplied by DFS at 

departure terminal, are never cleared for home 

consumption and are rather exported by 

international passengers as carrier of goods. Thus, 

no IGST (or other customs duties) is payable on 

such goods. The Court also held that DFS is 

eligible to claim refund of accumulated ITC. 

 

Atin Krishna v. UOI, 

2019-VIL-231-ALH 

 

Exemption, under 

Section 32 of 

Cigarettes and Other 

Tobacco Products Act, 

2003 (‘COTPA’), 

should not be granted 

to supplies made by or 

to DFS. 

The Court observed that DFS situated at 

International Airports, are beyond the Customs 

frontiers of India. Hence, it is in non-taxable area 

and their sales whether at arrival or departure 

lounge, are considered as export.  

 

The Court observed that exemption provided under 

COTPA for export of tobacco is rightly conferred on 

DFS. 

 

Sandeep Patil v. UOI, 

2019-VIL-232-BOM 

 

5. GST on ocean freight 

 

Issue Order Reference 

Levy of GST on ocean 

freight on goods 

imported under CIF 

incoterm. 

The Gujarat High Court has entertained the writ 

and will decide this jointly with Mohit Mineral 

Private Limited v. UOI, 2018-VIL-66-GUJ (case 

already pending). 

 

Additionally, the Bombay High Court has also 

admitted a writ on the same issue and will jointly 

decide all the writ petitions filed by various 

importers and associations of Bombay. 

 

Ghanshyamlal and 

Company v. UOI, 

2019-VIL-224-GUJ 

 

 

Victory Ventures and 

Others v. UOI, TS-

413-HC-2019(BOM)-

NT 
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NITYA Comments: In our view, GST is not legally payable on ocean freight on vessel since Section 

5(3) of the IGST Act can fasten the liability only on recipient of supply. In case of CIF imports, the 

legislature is seeking to fasten the liability on importer who is not the service recipient.  

 

With adverse advance rulings on the issue, the taxpayers are advised to pay IGST in case they can 

avail ITC. However, where ITC is not available, taxpayers can consider filing a writ petition or paying 

GST under protest. 

 

  

6. Miscellaneous 

 

Issue Decision of High Court Reference 

No deemed 

registration in case 

department 

attempted to 

intimate defect 

within stipulated 

time. 

Rule 9 of the Central Goods and Services Tax Rules, 

2017 (‘CGST Rules’) allow for automatic registration 

in case no defects are communicated to the taxpayer.   

 

In this case, the department tried to intimate the 

defects in registration application to the taxpayer. 

However, due to technical snag, the taxpayer could 

not receive such defects. The taxpayer deemed that it 

is registered since it did not receive any information 

within the stipulated time period of 3 days.  

 

The Court observed that the department was working 

promptly in respect of communicating defects to the 

taxpayer. However, technical glitch acted as an 

impediment on achieving its desired objective. The 

Court held that taxpayer cannot take advantage of 

deeming provision on account of non-receipt of 

intimation within stipulated time period as the 

department attempted to do so within stipulated time.  

 

The Court directed the taxpayer to file fresh 

application for registration. 

 

West Bengal Lottery 

Stockists Syndicate 

Private Limited v. 

UOI, 2019-VIL-235- 

KER 
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PART B:  NATIONAL ANTI-PROFITEERING AUTHORITY (‘NAA’) ORDERS 

 

1. Base price of goods should not increase post change in rate of tax 

 

Reference Facts NAA’s Order 

TTK Prestige Limited, 

2019-VIL-21-NAA and 

2019-VIL-23-NAA 

 

VTWO Ventures, 2019-

VIL-25-NAA 

Nature of business: 

Manufacturer and retailer  

 

Complaint: There was a reduction 

in rate of tax in November 2017. 

The taxpayer neither reduced the 

price of the goods nor passed on 

the benefit of rate reduction to the 

consumer.   

 

Profiteering: Yes 

 

Reasoning:  

 

- The base price of goods was 

increased post reduction in rate of 

tax on November 15, 2017. 

Hence, profiteering was upheld.  

 

- The NAA rejected the contention 

of the taxpayer that it did not 

increase the price of goods at 

advent of GST though there was 

increase in rate of tax. The 

taxpayer submitted that pre-GST 

price should be compared with 

price post November 15, 2017, 

which was not accepted by the 

NAA. 

 

- In TTK Prestige case, the NAA did 

not accept the plea of taxpayer to 

ignore discount offered for a 

limited period prior to November 

15, 2017. 

 

- In VTWO Ventures case, the NAA 

also held that the fact that 

distributors margin did not 

increase, and that the taxpayer 

followed pricing structure of the 

manufacturing company, are not 

relevant considerations to 

determine profiteering. 

 

NITYA Comments: The NAA has been inconsistent in its rulings in considering discount for computing 

profiteering. In its earlier rulings, NAA held that non-discounted prices will be compared while in this 

case, it rejected the request of the taxpayer to consider the same.  
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Reference Facts NAA’s Order 

The Professional 

Couriers, 2019-VIL-22-

NAA 

Nature of business: Courier 

Service Provider 

 

Complaint: With the advent of 

GST, the taxpayer did not pass on 

the benefit of rate reduction by 

commensurate reduction in prices. 

On the contrary, it increased its 

base price. 

 

Profiteering: No 

 

Reasoning:  

 

- The rate of tax was increased 

from 15 percent to 18 percent. 

Hence, there was no profiteering.  

 

- The NAA accepted the increase in 

base price due to increase in 

operational costs, establishment 

expenses, inflation, manpower 

costs etc. 

 

NITYA Comments: It is pertinent to note that the question of profiteering arises only in case of 

reduction in rate of tax. In case there is no reduction in rate of tax, the taxpayer is free to increase its 

base price. Notably, the NAA did not consider the aspect of increased ITC in this case. 

 

 

2. Availability of additional ITC to be considered 

 

Reference Facts NAA’s Order 

Puri Constructions 

Private Limited, 

2019-VIL-24-NAA 

 

Eldeco 

Infrastructure & 

Properties Limited, 

2019-VIL-28-NAA 

Nature of business: Real Estate  

 

Complaint: The additional ITC 

becoming available to the taxpayer 

post introduction of GST, was not 

passed on to the consumer. 

Profiteering: Yes 

 

Reasoning: 

 

- The taxpayer became eligible to 

claim additional ITC after 

introduction of GST. Hence, it was 

liable to pass on the benefit to the 

consumer. 

 

- The NAA also observed that the 

taxpayer is required to pass on the 

benefit of additional ITC in respect 

of the flats booked in erstwhile tax 

regime for which consideration was 

received after implementation of 

GST. The flats booked earlier for 

which no consideration was 

received, or which remained unsold 

after introduction of GST, will not be 

subject to the test of profiteering. 
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Reference Facts NAA’s Order 

- The NAA further imposed penalty 

on the ground that the taxpayer 

passed on the benefit only after 

initiation of proceedings which 

shows its mala-fide intention.  

 

- The NAA rejected the contention of 

taxpayer that the complaint was 

withdrawn. The NAA held that the 

violation of provisions has come to 

the notice of NAA and they are 

legally bound to ascertain the truth. 

 

Shrivision Homes 

PVT LTD, 2019-VIL-

26-NAA 

Nature of business: Real Estate  

 

Complaint: The benefit of additional 

ITC becoming available to the 

taxpayer post introduction of GST, 

was not passed on to the consumer. 

Profiteering: No 

 

Reasoning:  

 

- Post implementation of GST, the 

benefit of ITC decreased from 7.56 

percent to 7.09 percent.  

 

- With advent of GST, rate of tax 

increased from 8.02 percent to 12 

percent. 

 

Since there was neither a reduction in 

rate of tax nor increase in benefit of ITC, 

the NAA held that there was no 

profiteering.  

 

Conscient 

Infrastructure 

Private Limited, 

2019-VIL-27-NAA 

Nature of business: Real Estate 

(Affordable housing scheme)  

 

Complaint: In January 2018, there 

was reduction in rate of tax from 12 

percent to 8 percent, but the 

taxpayer continued to charge GST 

at the rate of 12 percent. Moreover, 

the taxpayer became entitled to ITC 

on various goods and services 

which was unavailable in pre-GST 

era. It was complained that the 

benefit of additional ITC was not 

passed on to the consumers.  

 

Profiteering: No 

 

Reasoning:  

 

- The effective rate of tax was 8 

percent on total taxable value and 

the taxpayer paid tax of 12 percent 

on 2/3rd abated value. Hence, the 

taxpayer charged correct tax.  

 

- Since the project was launched 

post implementation of GST, the 

NAA held that there cannot be any 

comparison with pre-GST price or 

credit availed. 
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PART C: ADVANCE RULINGS 

 

1. Taxability  

 

Applicant Relevant facts and observations of AAR 

Laxmi Rubber 

Industries, 2019-

VIL-144-AAR 

(RAJ) 

 

The Applicant was engaged in the business of manufacturing / trading of rubber 

parts of sprinkler system and drip irrigation system used in agriculture / irrigation. 

Further, such rubber parts were exclusively used in sprinkler / drip irrigation 

system and had no other use. 

 

The issue under consideration was regarding classification of rubber parts i.e. 

under Heading 4016 (GST rate of 18 percent) or parts of sprinkler system under 

Heading 8424 (GST rate of 12 percent). 

 

The AAR relied on Section Note 1 of Section XVI which specifically excludes 

goods of vulcanized rubber (covered under Heading 4016). Basis above, the 

AAR held that rubber parts are covered under Heading 4016 and thus exigible 

to GST rate of 18 percent. 

 

NITYA Comments: The AAR correctly held that the goods of vulcanized rubber 

are classifiable under Heading 4016. The same shall also be useful for 

classification of rubber parts of automobiles. Consequently, such goods will be 

classified under Heading 4016 attracting GST rate of 18 percent and not under 

Heading 8708 or 8714 attracting GST rate of 28 percent (Section XVII also has 

a similar Section Note).  

 

Kerala State 

Construction 

Corporation 

Limited, 2019-VIL-

137-AAR (KER) 

 

The State Government awarded the following projects to the Applicant, Kerala 

State Construction Corporation Limited (‘KSCCL’): 

 

1. Construction of school, hostel, kitchen, staff quarters 

2. Construction of building for pre-examination training centre 

3. Construction of hostel for boys 

4. Construction of sub-registrar office 

 

The Applicant received consultancy charges for providing such services. 

 

The question before AAR was whether such services will qualify to be pure 

services provided to Government and exempt under S.No.3 of the Notification 

No. 12/2017 Central Tax (Rate) dated June 28, 2017. This Notification 

exempted pure service provided to Government, Government Authority or 

Government Entity, by way of function entrusted to a Panchayat or Municipality 

under Article 243G and 243W, respectively.  

 

The AAR held three services provided by KSCCL are services in relation to 

function entrusted to a Panchayat or Municipality. However, construction of sub-

registrar office cannot be said to be in relation to function entrusted to a 

Panchayat or Municipality and will not qualify for above exemption. 
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2. Composite Supply  

 

Applicant Relevant facts and observations of AAR 

Bengal Peerless 

Housing 

Development 

Company Limited, 

2019-VIL-130-AAR 

(WB) 

The Applicant executed an agreement for sale of immovable property. In addition 

to construction, the agreement covered services like preferential location of the 

unit, car parking space, common areas and facilities etc. for a single price. The 

issue under consideration was whether such services are composite supply or 

mixed supply. 

 

The AAR observed that other services are incidental to the construction service 

and cannot be independently availed by buyer. The AAR held that the agreement 

of sale of immovable property needs to be considered as a composite supply of 

service where principal supply is construction service. Hence, concessional GST 

rate applicable on construction service will be applicable on entire value.  

 

Sandvik Asia 

Private Limited, 

2018-VIL-283-AAR 

 

Upheld by 2019-

VIL-41-AAAR 

(Raj.) 

 

The Appellant was engaged in providing after sales support for mining equipment 

under two arrangements viz. comprehensive maintenance of equipment and 

secondly for supply of parts and services agreement for single price. The issue 

under consideration was whether the supply under two arrangements could be 

regarded as ‘composite supply’.  

 

The AAR observed that the Applicant was capable of supplying such parts 

individually for a separate price, and hence the supply constitutes as ‘mixed 

supply’.  

 

The AAAR upheld the view of the AAR and held that said activities qualify as 

‘mixed supply’ and accordingly, attract highest rate of tax. 

 

NITYA Comments: In our view, this ruling is incorrect due to several reasons as 

highlighted in our update – ‘NITYA’s Insight | Legal precedent’s Series | Issue 

2 – Advance Rulings’ dated January 23, 2019. 

 

 

3. Input Tax Credit 

 

Applicant Relevant facts and observations of AAR 

Senco Gold 

Limited, 2019-VIL-

133-AAR (WB) 

The Applicant was engaged in the manufacturing and retailing of jewelry and 

other articles. It also maintained a network of franchisee-operated stores.  

 

Under the CGST Act, eligibility of credit is subject to the condition of payment to 

the supplier within 180 days from the date of invoice. The issue under 

consideration was whether the Applicant will be eligible to claim ITC where it 

settles mutual debts through book adjustments.  

 

The AAR observed that the third proviso to Section 16(2) allows ITC only when 

consideration is received by the supplier. Further, Section 2(31) defines 
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consideration and includes monetary and non-monetary payment. Therefore, 

reduction in book debt is a valid ‘consideration’. The AAR held that the Applicant 

will be eligible to claim ITC where it pays consideration through book adjustment.  

 

 

4. Miscellaneous 

 

Applicant Relevant facts and observations of AAR 

Medivision Scan 

and Diagnostic 

Research Centre 

(P) Limited, 2019-

VIL-140-AAR 

(KER) 

 

The Applicant was a clinical establishment engaged in provision of diagnostic 

services. 

 

The question before AAR was whether diagnostic services qualify as healthcare 

services and are exempt under Notification No. 12/2017 Central Tax (Rate) 

dated June 28, 2017. Further, if it is exempt, whether the Applicant is liable to 

obtain registration.  

 

The AAR held that services offered by the Applicant qualify to be healthcare 

services and are therefore, exempt. The AAR also held that as the Applicant is 

engaged exclusively in provision of exempt supply, it is not liable to obtain 

registration provided it is not liable to pay tax under reverse charge mechanism.  

 

Rambagh Palace 

Hotels Private 

Limited, 2019-VIL-

145-AAR (RAJ) 

The Applicant was a hotelier engaged in supplying various services such as 

accommodation, restaurant, mandap keeper, spa and other club facilities, 

renting of space or lawn etc.  

 

The question before the AAR was whether ITC on repair and maintenance of 

hotel building, electric installations and sanitary fittings, furniture and fixture will 

be allowed. 

 

The AAR held as under: 

 

Nature of service Credit eligibility if 

asset capitalized 

Building material used and labour engaged in 

repair of building 

Not available 

Sanitary fittings used and labour engaged in 

carrying out repair of electrical installations / 

sanitary fittings 

Not available  

Material and labour supply used in repair of 

furniture and fixtures 

Available  

 

The AAR held that ITC will be available if the expense is not capitalized in books 

of accounts.  

 

NITYA Comments: In our view, this ruling is incorrect as far as it deals with 

eligibility of ITC of electrical installation or sanitary fittings. In our view, electrical 

installations / sanitary fittings are covered under the definitions of ‘plant and 
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machinery’ as defined under Section 17(5) to the CGST Act. Therefore, 

restriction of sub-clauses (c) and (d) of Section 17(5) of the CGST Act will not be 

applicable on repair of electrical installations / sanitary fittings even if the same 

are capitalized in books of accounts. Hence, ITC will be eligible on the same.  

 

It is important to note that the Maharashtra AAR in the case of Nipro India 

Corporation Private Limited, 2018-VIL-206-AAR has allowed ITC with respect 

to mechanical and electrical works, considering that such goods are covered 

under the definition of ‘plant and machinery’. We have discussed the ruling in 

detail in our update- ‘NITYA’s Outlook l Issue 9’ dated February 26, 2019. 

 

 

 

 

Disclaimer:  

This Insight has been prepared for clients and firm’s personnel only. It is solely for the purpose of general 

information and does not represent any opinion of NITYA Tax Associates. We are not responsible for the loss 

arising to any person for acting or refraining from acting on the basis of material contained in this Insight. It is 

recommended that professional advice be sought based on specific facts and circumstances.  
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