
Tax on Clubs 
and Societies -  
Supreme Court 
has good news



Applicability of Sales Tax
 
The point of dispute was 46th Constitutional 
Amendment in 1983, which expanded the scope 
of sales tax to ‘tax the supply of goods by any 
unincorporated association or body of persons to a 
member thereof for cash, deferred payment or other 
valuable consideration’.

The Supreme Court rightly noted that the amendment 
only brought the supplies by unincorporated 
associations in the tax net by presupposing that 
supplies made by incorporated associations are 
already taxable. [Reference was placed on the 
Statement of Objects and Reasons appended to the 
Constitution (46th Amendment) Bill, 1981]. Calling 
this assumption of the legislature as misconception,  

the Apex Court fondly remembered its own landmark 
decision in the case of CTO v. Young Mens’ Indian 
Association, 1970-VIL-04-SC wherein the Court 
dealt with applicability of sales tax on incorporated 
clubs and associations for food, snacks etc. supplied 
to its members. In this case, the Court laid down 
the key issue that needs to be addressed - whether 
there is transfer of property by an association to its 
members or an association only acts as an agent of 
its members. It was held that a club or an association 
is constituted by its members who are the joint 
owners of the property of club. The trustees of such 
an association act as agents and there is no question 
of again transferring the property already belonging 
to members. Thus, the supplies by an association to 
its members are not chargeable to sales tax. Basis 
above, in the instant case, the Court held that the 
‘Principle of Mutuality’ laid down in the case of Young 
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‘’In levying taxes and in shearing sheep, it is 
well to stop when you get down to the skin’’ 
 – Austin O’Malley

The Larger Bench of Supreme Court in a recent 
judgment has certainly stopped the tax officers to 
get down to the skin of the taxpayers (viz. Clubs, 
Societies etc.). [Refer: State of West Bengal & 
Ors. v. Calcutta Club Limited and CCES & Ors. v. 
Ranchi Club Limited – 2019-TIOL-449-SC-ST-LB]

The dispute on the taxability of supply of goods 
or provision of services by an association (club or 
society) to its members has been a perpetual one, 
whether under erstwhile regime or GST regime. The 
single line of argument which has kept the flambeau 
lit, for more than seven decades now is whether an 

association and its members are distinct or are the 
same.  
This article attempts to highlight the importance of 
the Supreme Court judgment (supra) in settling the 
battle under erstwhile laws as well as its significance 
under GST law.

Before entering the legal turmoil, one must ask a 
pertinent question - ‘Will co-owners of a house, 
pooling money for day to day expenses, pay service 
tax or sales tax or GST for using their own house 
or consuming food prepared at their house?’. With 
an obvious answer to this question, let us now 
understand this in the context of association and its 
members, in the light of Supreme Court judgment. 
multi-fold. 



Mens’ Indian Association (supra) continues to hold 
good even after 46th Constitutional Amendment.

The Court delved into another interesting issue in 
this case. It noted that the amendment levies a tax 
on supplies by unincorporated associations to their 
members for a valuable consideration. The Court 
held that ‘consideration’ as defined under the Indian 
Contract Act, 1872, needs to necessarily flow from 
one person to another. Since an association and 
its members are a single entity and no two distinct 
persons exist, the amendment is unworkable even 
for unincorporated clubs.

Applicability of Service Tax

The Supreme Court applied the rationale of Sales Tax 
to Service Tax as well. In this context, the following 
two definitions under the Service Tax law (post July 
2012) were pertinent:

• ‘Service’ has been inter-alia defined as ‘any 
activity carried out by a person for another 
for consideration’. By way of an Explanation, 
unincorporated associations or body of persons 
and their members have been deemed as distinct 
persons. 

• 
• ‘Taxable Service’ has been defined to inter-

alia include any service provided by any 
unincorporated association or body of persons to 
a member thereof, for a valuable consideration.

In light of the above provisions, the Court observed 
that Service Tax law does not deem incorporated 
association and its members as distinct persons. 
Accordingly, the ‘Principle of Mutuality’ as laid down 
by Young Mens’ Indian Association (supra), will apply. 
For unincorporated association, the parameter of 
‘valuable consideration’ will fail and hence, the same 
will also be outside the purview of levy of Service Tax. 

Scenario under GST

Section 7(1) of the CGST Act defines supply to 
 inter-alia include all forms of supply of goods or 
services made by a person for a consideration in the 
course or furtherance of business. ‘Consideration’ 
as defined under the CGST Act read with the Indian 

Contract Act, 1872, needs to flow from one person to 
another. 

Unlike Service Tax law, GST law does not deem an 
association and its members as distinct persons. 
Accordingly, the ‘Principle of Mutuality’ will apply 
with full force and the transactions between the 
association and its members will not qualify as supply 
per-se under GST. 

The entry in Schedule II of the CGST Act, deeming 
supply of goods by an unincorporated association or 
body of persons to a member thereof, for valuable 
consideration as supply of goods, is also redundant. 
This is because Schedule II applies only to those 
transactions which qualify as supply at first place. 

It is interesting that despite multiple attempts under 
erstwhile laws, to tax the transactions between the 
association and its members, this judgment has 
made all such amendments futile. Under GST law, 
not only the Supreme Court judgment will squarely 
apply, the legal provisions to tax such transactions 
also stand on a weaker footing. 

 
Notably, the ‘Principle of Mutuality’ will only apply 
to Members’ clubs and not to Proprietary clubs 
or associations. In Proprietary clubs, either some 
members are not shareholders or some shareholders 
are not members. Therefore, members cannot be said 
to constitute these clubs. It was pertinently held in 
Young Mens’ Indian Association (supra) and various 
other judgments that Proprietary clubs stand on a 
different footing. In case of Members’ clubs, members 
contribute towards expenses of the association, by 
way of entrance fee or other charges, in case of 
Proprietary clubs, funds and property belong to the 
proprietor who conducts it with a profit motive. 

Basis above, the applicability of GST on Clubs and 
Associations (like Entertainment, Sports, Health & 
Fitness, Resident Welfare Associations, Industrial 
Associations etc.) will need a fresh look particularly 
in the light of recent advance rulings upholding the 
levy. This issue is thus likely to heighten up in GST. 
Further, a spate of retrospective amendments to 
ratify the levy of erstwhile taxes as well as GST, are 
expected in the near future. 
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