
Imparting Justice  
Under GST:  Absolute  
Encroachment of Judicial 
Domain?



(Where the whole power of one department is exercised by the same hands which possess the whole 
power of another department, the fundamental principles of a free Constitution are subverted 

 – Motesquieu
 
Only a short time ago, the Union Law Minister, Mr Ravi Shankar Prasad, criticised judicial activism by the 
Constitutional Courts of the country. He stated that probity and propriety in the judiciary are as crucial as judicial 
independence and that judges should not encroach into executive and legislative function. This reminds us of 
a famous saying from Bible which has rightly led the guiding path for humans since time immemorial “… But 
do not do what they do, for they do not practice what they preach”.

In a landmark move, the Madras High Court vide its judgment in the matter of Revenue Bar Association 
v. Union of India, WP Nos. 21147, 21148 and 14919 of 2018, has struck down the provisions containing 
constitution and appointment of judicial and technical members of Goods and Services Tax Appellate Tribunal 
(‘GSTAT’) inter alia on account of majority of number of technical members vis-à-vis judicial members in 
the Tribunal benches that will render judgments under the GST Law. The High Court observed that the 
proceedings before GSTAT is a judicial proceeding and the administrative members cannot be in majority in 
such a scenario. The situation squarely fits into the saying ‘practice what you preach’.

The shadow of the aforesaid ruling of Madras High Court is likely to loom large over the setting up of GSTAT 
under Section 109 of the Central Goods & Services Tax Act, 2017 (‘CGST Act’) read with Section 109 of the 
Tamil Nadu Goods & Services Tax Act, 2017 (‘TNGST Act’). This article aims to highlight the key principles 
emanating from this judgment and its application over various facets of imparting justice under GST Law. 

The Revenue Bar Association, Madras challenged the constitutional validity of Section 109 and Section 
110 of the TNGST Act relating to the constitution of GSTAT and qualification, appointment and condition of 
services of its members inter alia on the following grounds:

• Constitutionality of provisions excluding Advocates from being appointed as Judicial Member, which is a 
departure from the scheme of erstwhile regime and other taxation laws; [‘Ground 1’]

• Constitutionality of provision making members of Indian Legal Services (‘ILS’) as Judicial Member 
[‘Ground 2’]; and

• Constitutionality of provision prescribing composition of GSTAT as administrative members (2) outnumber 
judicial member (1) [‘Ground 3’] 

Grounds Decision

1

a.     In absence of any grant of Constitutional rights to Advocates, the vires of the TNGST Act cannot  
        be struck down. The TNGST Act does not include Advocates to be eligible to be appointed as  
        Judicial Members.  

b.     Although the provisions of the TNGST Act were not struck down, the Court directed the  
        government to consider Advocates as there is no cogent reason for departure from previous  
        schemes and Advocate with experience under tax laws are well-trained to man the Tribunals

2
a.     A member of ILS, cannot be considered for appointment as Judicial Member as expertise in  
        Company Law Service or Indian Legal Service will at best, enable such officers to be considered  
        for appointment as technical members.

3

a.     Independence of judiciary is a fundamental principle of Constitutional scheme. GSTAT bypasses  
        the jurisdiction of High Court and exercises judicial function. Pertinently, creation of alternative  
        institutions which exercise such judicial functions as exercised by the High Court, must be   
        equally effective as High Court itself. To ensure the same, the sense of impartiality and  
        independence must be restored 

b.     Proceedings before GSTAT are judicial proceedings. Thus, judicially trained minds should be in     
        the majority to deal with the intricacies of the law and outnumbering the judicial members as  
        against administrative members is unconstitutional  

The High Court dealt with the grounds raised by the Petitioner, as under:



Basis of the above decision, a clearly emerging principle is that a trained judicial mind is necessary to interpret 
GST Law. While dealing with appeals, GSTAT will be required to evaluate the correctness or otherwise of an 
order passed by a lower authority. The application of a judicial mind is, thus, imperative to ascertain the legality 
of a decision. Accordingly, the number of judicial members should always exceed the technical members. 
The Court, thereby, strikes off the provision of the CGST Act as unconstitutional and upheld the ‘Doctrine 
of separation of power’ to bar any encroachment in Judicial domain to uphold the settled Constitutional 
principles.

At same breadth, it is relevant to examine the applicability of this judgment to other facets of imparting justice 
under GST Law viz Advance Ruling Authority (‘AAR’) and National Anti-Profiteering Authority (‘NAPA’). An 
AAR seeks to provide clarity to a taxpayer on the applicability of GST on its activities and binds both the 
taxpayer and the revenue. These rulings are appealable to Appellate Authority for Advance Ruling (‘AAAR’). 
Both AAR & AAAR comprises of two revenue officers. Similarly, NAPA consists only of technical members. It 
is not of many surprises that most of advance rulings rendered by AAR and NAPA are in favour of revenue 
which may be attributed to lack of an independent judicial mind.  

Now, the pertinent question that arises for a determination as to what is a ‘judicial proceeding’. The word 
‘judicial’ was explained in Royal Aquarium and Summer and Winter Garden Society v. Parkinson, [(1892) 
1 QB 431 (452)], as having two meanings. It may refer to the discharge of duties exercisable by a Judge or 
Justices in a Court. Secondly, administrative duties which need not be performed in a Court but for which it is 
necessary to bring to bear a judicial mind, a mind to determine what is fair and just in respect of the matters 
under consideration. 

In the case of Tanajirao v. H. J. Chiiwi. (1969) 71 Bom. L.R. 732, ‘judicial proceeding’ was held to be a 
proceeding in which judicial function is exercised, and a final decision is given affecting right or liability of one 
or other party thereto. 

Upon a cursory perusal of the above, a proceeding undertaken to exercise a judicial function in which a final 
decision is rendered is a ‘judicial proceeding’. AAR and AAAR have all the ingredients of a Court and can 
legally undertake judicial proceedings including discovery and inspection, enforcing attendance, examination 
on oath, issuing commissions and compelling production of records. These authorities are also deemed as 
Civil Courts for specific purposes and the proceedings are judicial proceedings for recording evidence in 
terms of Indian Penal Code, 1860. The authorities are further required to abide by the principles of natural 
justice as is undertaken in any other judicial proceeding. 

Thus, AAR and AAAR are kinds of a ‘Court’ performing functions of ‘judicial’ nature. The trappings of a Court 
as is present in AAR and AAAR ensures justice, fair play and flexibilities devoid of technicalities of a regular 
Court to provide speedy and affordable justice. While the orders passed by these authorities bind only the 
concerned parties, the implications are significant for a taxpayer and an unfavourable ruling impacts the 
businesses adversely. 

A similar rationale applies to NAPA, which exercises power of a Court in certain situations and the proceedings 
are deemed as ‘judicial proceedings’ while recording evidence. 

Needless to state that decisions rendered by above authorities are impacting taxpayers at a wide scale. It 
will be apposite to say that rendering any such decision requires a well-trained judicial mind to ensure the 
effectiveness of such proceedings, else, the bias and non-application of judicial mind in these decisions has 
potency to derail the businesses and in turn the economy. Thus, it is not too far that the constitution of such 
authorities are also brought to test of the Constitutional courts. Having said that, it must not be lost sight of 
that adjudication of an issue by revenue (which is a party to the proceedings) is a compromise to the set 
Constitutional principles of justice and separation of power.  
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