
A curious case of Cess - 
A critique on the Apex Court’s 
decision in Unicorn Industries



Background

Cesses were formally incorporated into mainstream taxation when the Government started 
acknowledging the need of dedicated funds to meet its obligations. These are taxes earmarked for 
specific purposes and are levied and collected as ‘duties of excise / customs’ or ‘service tax’ under 
various Finance Acts and special statutes dealing with Indirect Taxes. Since, Cesses share the 
subject matter of levy with the primary duties, they are fairly controversial. Disputes range between 
availability of credit of Cesses (Sugar Cess, Clean Energy Cess) and denial of exemption to 
Cesses which were otherwise granted to duties of excise / customs. The article focuses on the 
latter class of disputes. 

Based on their computation mechanism, Cesses can be demarcated into the following categories:

• Piggy-back Cesses – Cesses computed basis quantum of tax levied i.e. levied as a percentage
of primary tax. For example: Education Cess (‘E Cess’), Secondary and Higher Education Cess
(‘SHE Cess’), Social Welfare Surcharge (‘SWS’) etc.

• Other Cesses – Cesses computed on the value of goods or services. For example: National
Calamity Contingent Duty, (‘NCCD’), Automobile Cess, Compensation Cess etc.

The Government issues various Notifications exempting ‘duties of excise / customs’. While taxpayers 
endeavour to cover Cesses within the scope of these Notifications, Revenue attempts to deny such 
exemption. 

The taxpayers seemed to have won the first leg of this battle when the Division Bench of the Apex 
Court in back to back decisions in the cases of SRD Nutrients Private Limited v. CCE, 2017 (11) 
TMI 655 (‘SRD Nutrients’) and Bajaj Auto Limited v. UOI, 2019 (3) TMI 1427  (‘Bajaj Auto’) 
held that cesses (E Cess and NCCD respectively) were also exempt under Notifications granting 
exemption from ‘duties of excise’. 

Supreme Court overrules SRD Nutrients and Bajaj Auto

The taxpayers’ joy was however short-lived as the three-judge Bench of the Supreme Court in 
the case of Unicorn Industries v. UOI, 2019 (12) TMI 286 (‘Unicorn Industries’) overruled its 
earlier decisions. The Court held that Notification No. 71/2003-CE dated September 9, 2003 (‘N/N 
71/2003’) exempted ‘duties of excise’ and could not be interpreted to include other ‘duties of excise’ 
viz., E cess, SHE Cess and NCCD. The Court followed the earlier three-judge Bench decision in 
UOI v. Modi Rubber Limited, (1986) 4 SCC 66 (‘Modi Rubber’) which held that exemption granted 
to duty of excise would not extend to special duty of excise levied under the Finance Act, 1978. 
Since the Larger Bench decision of Modi Rubber was not placed before the Court in SRD 
Nutrients and Bajaj Auto, the Court held these decisions to be rendered per incuriam.  

1 Followed in Hero MotoCorp Limited v. CCE, 2019 (366) ELT 807 (SC) 



Critical analysis of Unicorn Industries

The ruling in Unicorn Industries is primarily based on two reasonings:
• Exemption granted specifically to certain duties of excise, would not be automatically extended

to other duties / Cesses;
• Cesses can be levied by determining the value of primary duty even if the primary duty is exempt.

The authors concur with the first reasoning of the Court. Exemptions demand strict interpretation, 
therefore, duties levied under the statutes not specified in an exemption Notification would not be 
exempt. NCCD is assessed on the value of goods and is not a piggy-back Cess. Therefore, 
NCCD, an independent Cess levied under the Finance Act, 2001 and not specified in the exemption 
Notification, will not be exempt. 

While concurring with the first reasoning, the authors opine that the situation is quite different in 
the case of piggy-back Cesses. E Cess and SHE Cess are independent levies, under the 
Finance Acts but their assessment is linked to ‘levy’ and ‘collection’ of duties of excise. Since 
exemption is a suspension from collection of tax, Cess is not assessable when primary duty is 
exempt (not collected). A levy comprises of charge and assessment and if assessment is not 
possible, levy of E Cess and SHE Cess also fail. This position was also clarified by the CBIC in 
its Circular No. 345/2/2004-TRU dated August 10, 2004. 

With due respect to the wisdom of the Apex Court, the authors differ with the reasoning to uphold 
/ save such levy. The Court held that even though primary duty is exempt, value thereof can be 
easily determined to compute E Cess and SHE Cess. This interpretation effectively reads down the 
levy provision by completely ignoring that levy of Cess is inextricably linked to levy and collection of 
primary duty. It is trite law that levy provisions demand strict interpretation, therefore, where the levy 
of E Cess and SHE Cess are clearly linked to ‘levy’ as well as ‘collection’ of primary duty, the Court 
cannot only rely on the levy of primary duty to assess and collect Cess.  

Even if by virtue of exemption, primary duty is deemed to be collected at nil value, corresponding 
Cess is still assessable as nil. To this extent, the decision of SRD Nutrients, even though held per 
incuriam now, holds considerable merit. The Apex Court noted that since E Cess and SHE Cess 
were computable on the duty of excise ‘levied and collected’, if primary duty is exempt i.e. nil duty is 
collected, corresponding Cesses would also be nil. 

Lastly, the immense reliance placed by the Apex Court on Modi Rubbers decision is misplaced. The 
Court was considering exemption of ‘special duty of excise’ which was levied as 5 per cent of duty 
of excise ‘chargeable’ under the Excise Act. Charge forms part of levy which exists despite grant of 
an exemption. Since primary duty was always chargeable, special duty of excise was assessable. 
In Unicorn Industries, the Court ought to have appreciated this fundamental difference in levying 
provisions of concerned duties and Cesses. This also raises the question whether Modi Rubbers at 
all formed a binding precedent for the Court in SRD Nutrients and Bajaj Auto. 

The Unicorn Industries decision is correct only to the extent of Cesses assessed as percentage of 
value of goods or services but does not lay down the correct law in respect of piggy-back Cesses. It 
is thus concerning that in the case of Gemini Edibles and Fats India Private Limited v. UOI, 2020 
(1) TMI 212, the Madras High Court failed to notice this glaring shortcoming and held that SWS is 
an independent levy and exemption granted to ‘duties of customs’ under
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Notification No. 24/2015-Cus dated April 8, 2015 will not affect levy of SWS. Therefore, the High 
Court mechanically adopted the fallacious reasoning of the Apex Court. Finally, SWS was held to 
be payable since the primary duties of customs were not exempt, but payable through duty scrips. 
Therefore, the High Court circumvented the pitfalls of Unicorn Industries. 

Conclusion

The decision in Unicorn Industries does not lay down the correct law in respect of piggy-back 
Cesses, therefore, mechanical application of this ratio will yield detrimental results. Not all Cesses 
are piggy-back and all piggy-back Cesses are not linked to levy and collection of primary duties. 
The Apex Court failed to appreciate the distinctions prevailing in the levy mechanism of each Cess. 
Unfortunately, the Apex Court also transgressed the sanctity of levy provisions by holding that 
Cesses were assessable even when the underlying primary duty was exempt. If a levy fails upon 
strict interpretation of the levying provision, the Courts cannot read down the provision to save the 
same. 

Under the GST regime only a handful of Cesses prevail, most importantly, Compensation Cess 
and SWS. The ratio of Unicorn Industries in respect of NCCD will directly govern Compensation 
Cess being levied under Goods & Services Tax (Compensation to States) Act, 2017, on the value of 
supply of goods. But to extend the same ratio to determine disputes of SWS, which is a piggy-back 
Cess, will be a grave fallacy.

The finality associated with the decision of the Apex Court is a double-edged sword. It generates 
faith in the decision believed to be pronounced in exercise of the highest degree of judicial wisdom 
but simultaneously makes such decision unquestionable. The decision in Unicorn Industries must 
be challenged before a Larger Bench and must not be followed as unimpeachable law of the land 
governing all Cesses indiscriminately. The words of Justice Robert H. Jackson of the United States 
Supreme Court, ring true in this context, “We are not final because we are infallible, but we are 
infallible only because we are final.”


