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A. Taxability 

 

Applicant Relevant facts and observations of AAR 

Shrimad Rajchandra 

Adhyatmik Satsang 

Sadhana Kendra 

2018-VIL-132-AAR (MAH) 

 

(affirmed vide 2019-VIL-01-

AAAR) 

 

The Applicant was a public charitable and religious trust engaged in 

advancement of teachings of its spiritual leader and spreading knowledge of 

Jain religion. For this purpose, the Applicant undertook activities like 

organising satsangs, shibirs, publication and sale of books, audio CDs and 

DVDs.  

 

The question before the AAR was whether the activities carried out by the 

Applicant would fall under the definition of ‘business’ as per GST law.  

 

The AAR answered the question in affirmative and observed that such 

activities would be covered under scope of ‘business’ under Section 2(17) of 

the Central Goods and Services Tax Act, 2017 (‘CGST Act’) and constituted 

‘supply’ under Section 7 of the CGST Act.  

 

In appeal, the AAAR noted that definition of ‘business’ under Section 2(17) of 

the CGST Act is wide enough to include any form of trade or commerce. The 

term ‘trade’ is a comprehensive term for the activity of buying and selling or 

exchanging goods or services. Additionally, the AAAR also opined that certain 

services supplied by the charitable trust are exempt from GST vide various 

rate notifications. Therefore, the intention of the legislature is to tax all the 

activities of supply of goods or services or both by charitable trust except those 

specifically exempted.   

 

NITYA Comments: 

 

The AAR highlighted that sale of books or conducting satsang was an ancillary 

object for achieving the charitable trust’s main object. The charitable trust 

erred in making this as an ancillary object and should have rather identified 

this as means of raising funds for conducting charitable activities for public 

interest. Irrespective, the AAR should have taken into cognizance that the 

activities in question are not undertaken in course or furtherance of business 

but only to support the activities of the charitable trust.  

 

The AAR’s observation that since there is an exemption for some charitable 

activities, other charitable activities will be taxable, is mis-founded. It is a 

settled principle that an exemption entry cannot create a levy of tax. Since 

charitable activities are not in the course or furtherance of business, no GST 

can be levied thereon. The fact that there is exemption for some charitable 

activities will not lead to a conclusion that there is tax on other charitable 

activities. 

 

Sadesa Commercial 

Offshore De Macau 

Limited  

In one case, the Applicant was engaged in manufacture of quality crust and 

finished leather for footwear, leather goods and upholstery industries. In the 

other case, the Applicant was procuring bullion for supply in India.  
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2019-VIL-28-AAR (TN) 

The Bank of Nova Scotia 

2019-VIL-29-AAR (TN) 

The question before the AAR was whether the sale of goods stored in Free 

Trade Warehousing Zones (‘FTWZ’) by a foreign supplier to Domestic Tariff 

Area (‘DTA’) customer in India, would be exigible to GST or not. Further, 

whether the foreign supplier is required to obtain registration or not. 

 

The Applicant contended that supply of goods from SEZ to DTA qualifies as 

an import in light of provisions of the SEZ laws, and hence, GST should not 

be levied on same. 

 

The AAR observed that the GST Council in its 27th meeting agreed that no 

GST should be levied on supply of warehoused goods and clarified the same 

by way of a Circular No.3/1/2018-IGST dated May 25, 2018. Basis this, the 

AAR held that no GST shall be levied on supply of warehoused goods w.e.f. 

April 1, 2018. Further, the AAR held that there is no requirement for the foreign 

supplier to take registration for making supplies from FTWZ. 

 

NITYA Comments: 

 

The ruling indicates that GST will be applicable on supply of warehoused 

goods before April 1, 2018. This interpretation seems to be incorrect. Proviso 

to Section 5(1) of the Integrated Goods and Services Tax Act, 2017 (‘IGST 

Act’) states that no GST is applicable on goods imported into India. The 

Agenda to 27th GST Council meeting clarifies that the sale of goods while 

being stored in customs warehouse, will be covered under this provision. 

Accordingly, no GST should be applicable on supply of warehoused goods 

even before April 1, 2018. 
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B. Works Contract 

 

Applicant Relevant facts and observations of AAR 

Kailash Chandra 

2019-VIL-39-AAR (RAJ) 

The Applicant proposed to undertake the following activities: 

 

 Design, supply, installation and commissioning of solar water 

pumping system; 

 Construction of structure for solar plant; and 

 Comprehensive operation and maintenance of whole system. 

 

The question before the AAR was whether the activity of supply, design, 

installation, commissioning and testing of solar energy-based water pumping 

systems and O&M work by the Applicant constituted a supply of goods or 

services and rate thereon. 

 

The AAR observed that the transaction will qualify as a single supply of works 

contract service for the following reasons: 

 

 The supply is a composite supply; 

 The supply involves installation and commissioning of plant and 

machinery; and 

 The supply is in relation to immovable property.  

 

Accordingly, the AAR held that the Applicant’s service is exigible to GST at 

the rate of 12 percent. 
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C. Input Tax Credit 

 

Applicant Relevant facts and observations of AAR 

IMF Cognitive Technology 

Private Limited 

2019-VIL-34-AAR (RAJ) 

 

Storm Communications 

Private Limited 

2019-VIL-17-AAR (WB) 

 

 

In first case, the Applicant was engaged in the development, designing and 

trading of computer software. The Applicant procured various goods and 

services from Rajasthan as well as outside Rajasthan. The place of supply of 

services in question was outside Rajasthan. In second case, the Applicant 

was engaged in provision of event management services. The Applicant was 

required to provide services in the States where it was not registered.  

 

The question before the AARs was whether GST paid on intra-state supplies 

in the States is admissible as input tax credit (‘ITC’) or not where the Applicant 

is not registered.  

 

The AARs answered the above in negative and observed that ITC of CGST 

and SGST paid for inward supplies provided and received in a State, would 

be eligible within that particular State where such services were performed 

and consumed. The AAR observed that the structure of GST is such that each 

registration is rendered as a distinct person for the purposes of the CGST Act. 

Thus, tax paid on inward supplies in a State where a person is not registered, 

will not be admissible as ITC. 

 

NITYA Comments:  

 

The decision of AARs is in line with the intent of the GST framework. However, 

there is no restriction under the CGST Act or the IGST Act for not availing ITC 

of CGST / IGST where place of supply is in a State other than State of 

taxpayer’s registration. Infact, a writ petition has been filed in the case of 

D.Pauls Travel & Tours Limited, 2017-VIL-626-DEL on the identical issue. 

It will be interesting to see what the High Court rules in this case.  

 

POSCO India Pune 

Processing Center Private 

Limited  

2019-VIL-25-AAR (MAH) 

Issue-1 

 

The Applicant was engaged in supply of steel coils. The overseas group entity 

deputed key managerial. The Applicant received services of hotel 

accommodation for their stay in India. The question before AAR was whether 

Applicant was entitled to ITC thereon. 

 

The AAR whilst denying the ITC, observed that the services are for personal 

comfort of employees. Hence, ITC will be barred on such service under 

Section 17(5) of the CGST Act being for personal consumption. 

 

Issue-2 

 

The Applicant received health insurance services in favour of parents of 

employees. The Applicant recovered 50 percent of amount paid from the 

employees. The question before AAR was whether such recovery amounts to 



 

 
 

7 

supply. If yes, what will be the value of supply and whether ITC on insurance 

services will be admissible or not. 

 

The AAR held that recovery of part amount, would not make the Applicant 

supplier of insurance services. Accordingly, AAR held that the aforesaid 

recovery was not exigible to GST and hence, ITC on such services will not be 

eligible. 

 

NITYA Comments  

 

The decision of AAR on Issue-1 is incorrect. The AAR did not correctly apply 

the test whether the services were received in course or furtherance of 

business. The Applicant provided residential accommodation to key 

managerial personnel to attract talent. The decision should have focused on 

whether provision of such accommodation is a business decision or not, rather 

than on whether such services are for personal comfort of employees. Further, 

availability of deduction of such expenses under Income Tax law, also 

evidences that such expenses are for business purposes. Hence, ITC should 

have been allowed thereon.  

 

For Issue-2, the AAR has held that since the Applicant is not in the course of 

conducting insurance business, the same will not be in course or furtherance 

of business. Notably, payment of GST in such cases will be tax neutral, since 

ITC will be available to the taxpayer to the extent tax is paid.  Hence, taxpayers 

may take a conservative call and pay GST on employee insurance recovery 

(and avail pro-rata ITC). Notably, in the case of Caltech Polymers Private 

Limited, 2018-VIL-04-AAR (KER), the AAR held that the canteen recovery 

from the employees is exigible to GST. 

 
GCL Hotel and Resort 
Company Limited  
2019-VIL-08-AAR (WB) 

 

The Applicant was engaged in hospitality and real estate businesses. 

Contemplating a new project on leasehold land, the Applicant sought advance 

ruling on availability of ITC on lease rent paid for such land during pre-

operative period.  

 

Section 17(5)(d) of the CGST Act restricts ITC in respect of goods and 

services used in the course or furtherance of business for construction of an 

immovable property other than plant and machinery. The Applicant was 

capitalizing such pre-operative lease rent under the head ‘Leasehold Land’ 

and not ‘Building Block’. Thus, the Applicant was not treating lease rental for 

construction of an immovable property. Further, the Applicant claimed that 

since lease rent was liable to be paid even if no construction was undertaken 

on the land and even after construction till completion of lease period, such 

lease does not have any nexus to construction of an immovable property.   

The AAR whilst relying upon Accounting Standard (AS) 10, stated that when 

an immovable property (building) is sold, profit is computed after deducting 

cost of the property, including the land from the sale proceeds. Therefore, cost 

of constructing an immovable asset includes lease rental paid for right to use 

the land. Further, construction of an immovable property is impossible in the 
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absence of right to use the land. Basis this, it held that lease rentals paid for 

right to use the land is a supply for construction of an immovable property and 

falls within the restriction carved under Section 17(5)(d) of the CGST Act.  

 

NITYA Comments 

  

This ruling has held that lease rent of land is a service received for 

construction of building. In our view, clause under Section 17(5) of the CGST 

Act should only cover services received for actual construction. Though no 

construction can be undertaken without land, such service is only an ancillary 

service and not a service used for actual construction. Hence, ITC in the 

instant case ought to have been allowed. 
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D. Intermediary Services 

 
Asahi Kasei India Private 
Limited 
2019-VIL-10-AAR (MAH) 

The Applicant executed Service Agreement with an overseas parent entity 

under which it undertook various market research activities. The Applicant 

also executed another agreement (Marketing Services Agreement) with 

overseas related entity wherein it undertook bouquet of services including 

Marketing Support Services. The issue arose whether the services qualified 

as an intermediary service or not.  

 

The AAR observed that an ‘intermediary’ under GST law, is identical to one 

under Service Tax law. In this case, the Applicant did not negotiate any 

contract or represented overseas parent. The Applicant provided services on 

its own account. Further, the relationship between the Applicant and the 

overseas entity was not that of principal and agent. Accordingly, the AAR held 

that the impugned services formed market research services or market 

support services and did not qualify to be an intermediary service.  

 

The AAR further held that since all the conditions for export of services 

specified under GST law stood duly satisfied, the impugned services 

amounted to export of services. 

 

NITYA Comments 

  

This ruling is a rare ruling wherein the AAR has correctly appreciated the 

concepts of an intermediary service in favor of the Applicant. The Applicants 

can rely upon the same before the department or in litigation to further their 

case on this issue. 
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