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PART A: WRIT PETITIONS UNDER GST 

 

1. Constitutional validity  

 

Issue Order Reference 

Order for issuance of 

Form-C for diesel will 

apply to other 

taxpayers as well 

The Madras High Court in the case of Ramco 

Cements, 2018-VIL-494-MAD permitted the 

taxpayer to procure diesel at concessional rate of 

tax under cover of Form-C. 

 

In this case, the Court held that the decision will 

apply to other taxpayers and assessing authorities 

within the State of Tamil Nadu until the decision is 

reversed. 

 

Shir Varalakshmi 

Company v. State of 

Tamil Nadu, 2019-

VIL-268-MAD 

 

2. Writs against order of AAAR 

 

Issue Order Reference 

Challenge to order 

passed by the 

Appellate Authority 

for Advance Ruling 

(‘AAAR’) on 

principle of natural 

justice 

In the instant case, AAAR considered ‘new grounds’ 

while pronouncing its decision. However, the petitioner 

was deprived of opportunity for providing documentary 

evidences thereon. 

 

The High Court set aside the order of AAAR being in 

violation of principles of natural justice and directed for 

fresh decision on the matter after providing suitable 

opportunity to the petitioner to put its defence. 

 

JSW Energy Limited 

v. UOI, 2019-VIL-276-

BOM 

 

3. Issue vis-à-vis refund  

 

Issue Order Reference 

Non-grant of refund 

even after Court 

orders 

In the instant case, the petitioner’s refund application 

was not processed as members of Refund Approval 

Committee (‘RAC’) were absent. This delay happened 

despite numerous orders by the Court.  

 

The Court issued notice to the members of RAC for 

non- compliance of its orders for processing of refund 

to petitioners. 

 

GSI Products v. UOI;  

AC Impex v. UOI; 

P C Universal Private 

Limited v. GST 

Council; 2019-VIL-

241-DEL 
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4. Miscellaneous 

 

Issue Order Reference 

Is Dream11 betting, 

gambling or wagering 

but involves substantial 

skill? 

In the instant case, the department contended that 

online fantasy sports game ‘Dream 11 Fantasy 

Private Limited’ falls under the ambit of betting / 

gambling / wagering and should be valued under 

Rule 31A of the Central Goods and Services Tax 

Rules, 2017 (‘CGST Rules’). 

 

The High Court observed that the game is not 

dependent on winning / losing of team in real world 

nor require any substantial skill. Therefore, this 

activity does not qualify as betting / gambling / 

wagering.  

 

The Court further held that this activity fall under 

Entry 6 of Schedule III of Central Goods and 

Services Tax Act, 2017 (‘CGST Act’) (actionable 

claims other than lottery, betting and gambling) and 

shall neither be considered as supply of goods nor 

as supply of services. Thus, the same shall not be 

exigible to GST. 

 

Gurdeep Singh 

Sachar v. UOI, 2019-

VIL-283-BOM 

Officers acting ultra-

vires their jurisdiction, 

conducting recurring 

searches on parking 

lots. 

In the given case, petitioner contended that GST is 

exempt on parking fees collected in respect of 

parking lots. However, the departmental officers 

were of the view that GST is applicable on the same 

and conducted numerous search and seizure at the 

petitioner’s premises. 

 

The High Court observed that exercise of power of 

search and seizure by authority without jurisdiction, 

amounts to harassment. 

 

The Court granted interim stay for further 

proceedings. 

 

Pioneer Cooperative 

Car Parking 

Servicing and 

Construction Society 

Limited and Anr. v. 

The State of West 

Bengal & Ors, 2019-

VIL-267-CAL 

 

 

5. Writs admitted, pending for final disposal 

 

• In the case of Indian Wind Turbine Manufacturers Association v. UOI, 2019-VIL-252-DEL, the 

petitioner filed representation before the GST Council to review the tax structure on wind turbine. The 

Delhi High Court directed the GST Council to consider the matter. 

 

NITYA Comments: In the 35th GST Council meeting convened on June 21, 2019 the Council referred 

this matter to Fitment Committee for its recommendations. 
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• In the case of Bharti Telemedia Limited v. UOI, 2019-VIL-263-DEL, the petitioner challenged the 

provisions of Section 16(2)(c), second proviso to Section 16(2)(d) and proviso to Section 16(4) of the 

CGST Act (reversal of credit on account of non-payment of tax by the supplier or failure to pay tax to 

supplier within 180 days and last date of availing credit). The Delhi High Court admitted the petition and 

the matter is pending final decision. 

 

• In the case of Landmark Lifestyle v. UOI, 2019-VIL-243-DEL, the petitioner challenged the levy of 

interest liability on total GST liability without reducing available ITC. The Delhi High Court admitted the 

petition and the matter is pending final decision.  

 

NITYA Comments: This issue is identical to the one dealt by the Telengana High Court in the case of 

Megha Engineering and Infrastructures Limited, 2019-VIL-175-TEL. In that case, the High Court 

held that interest should be calculated on the total tax liability and not after reducing ITC.  

 

The taxpayer could have also taken an argument that interest was not at all payable basis the ground 

that deposit of tax under GST law is linked to due date of filing GSTR-3 and not GSTR-3B. Recently, 

the Gujrat High Court in the case of AAP v. UOI, 2019-VIL-313-GUJ, held that GSTR-3B is not a return 

under Section 39 of CGST Act and would have supported this contention. 

 

It is imperative to note that vide Finance Bill, 2019, amendment has been proposed in Section 50 of the 

CGST Act, whereby interest shall be applicable on net tax payable after setting-off ITC. The amended 

provision is expected to bring relief in such cases.  
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PART B:  NATIONAL ANTI-PROFITEERING AUTHORITY (‘NAA’) ORDERS 

 

1. Base price of goods should not increase post change in rate of tax 

 

Reference Facts NAA’s Order 

Bharti Telemedia, 

2019-VIL-31-NAA 

Nature of business: DTH 

Operator   

 

Complaint: With the advent of 

GST, the taxpayer did not pass on 

the benefit of rate reduction by 

commensurate reduction in prices 

(entertainment tax was applicable 

pre-GST which was not applicable 

post GST). 

 

Profiteering: No 

 

Reasoning:  

 

- The DGAP observed that while 

entertainment tax varied in 

several States, the price of 

services was uniform across 

India. Further, the taxpayer only 

recovered service tax on its 

invoice and not entertainment tax. 

Hence, the service provider bore 

the cost of entertainment tax.  

 

- The service provider contended 

that the levy of entertainment tax 

was under disputed and the issue 

was pending before the Supreme 

Court. Consequently, it did not 

recover the same from its 

customers.  

 

- The NAA prima-facie observed 

that the effective rate of tax was 

increased from 15 percent to 18 

percent. The complainant did not 

produce any evidence of pre and 

post GST invoices to substantiate 

its claim. Basis above, the NAA 

held that there was no 

profiteering.  

 

 

2. Availability of additional ITC to be considered 

 

Reference Facts NAA’s Order 

Sun Infra Services 

Private Limited, 

2019-VIL-33-NAA 

 

Nature of business: Real Estate  

 

Complaint: The additional input tax 

credit (‘ITC’) becoming available to 

the taxpayer post introduction of 

Profiteering: Yes 

 

Reasoning: 
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Reference Facts NAA’s Order 

Sattva Developers 

Private Limited, 

2019-VIL-32-NAA 

 

Salarpuria Real 

Estate Private 

Limited, 2019-VIL-

29-NAA 

GST, was not passed on to the 

consumer. 

- The taxpayer became eligible to 

claim additional ITC after 

introduction of GST. Hence, it was 

liable to pass on the benefit to the 

consumer. 

 

- The NAA held that once violation of 

provisions come to the notice of 

NAA, they are legally bound to 

ascertain the truth even if the 

complaint was withdrawn. 

 

- In the case of Salarpuria Real 

Estate Private Limited, the NAA 

also imposed penalty on the ground 

that the taxpayer deliberately 

violated the provisions of the CGST 

Act. 
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PART C: ADVANCE RULINGS 

 

1. Registration 

 

Applicant Relevant facts and observations of AAR 

Aarel Import 

Export Private 

Limited, 2019-VIL-

162-AAR (MAH) 

 

Gandhar Oil 

Refinery (India) 

Limited, 2019-VIL-

165-AAR (MAH) 

 

 

The Applicant was engaged in trading of goods which were imported at various 

ports in India. The issue under consideration was whether the Applicant needs 

to take separate registration for each State where the goods were imported.  

 

In the case of Aarel Import Export Private Limited, the AAR relied upon 

provisions of Section 11(a) of the IGST Act under which the place of supply of 

imported goods is determined basis the location of importer. In the given case, 

the importer had a central location (Mumbai) and the place of supply was such 

location. Hence, the Applicant was not required to take registration in each 

State.  

 

In the case of Gandhar Oil Refinery (India) Limited, the AAR also observed 

that while the goods may be stored in godowns located in various States, the 

Applicant can sell such goods basis the invoices issued by the central location 

(Mumbai head office). Hence, there is no requirement to obtain registration at 

each State.  

 

NITYA Comments: The Advance Ruling is correct that the importer is not 

required to seek registration in all States where it imports the goods. However, 

the observation in Gandhar Oil Refinery (India) Limited that registration is not 

needed in States where the Applicant has godowns, seems incorrect.  

 

Notably, the Rajasthan AAR in the case of Jaimin Engineering Private 

Limited, 2018-VIL-144-AAR held that the supplier is required to obtain 

registration in State where he is providing services, if he has a fixed 

establishment in such State. In Gandhar Oil’s case, the AAR has dispensed the 

requirement of obtaining registration, even though the taxpayer has godowns in 

various States. The GST law mandates seeking of registration at place of 

business from where the goods are supplied. Hence, in our view, the AAR in 

Jaimin Engineering’s case has laid down the correct position of law.  

 

Jalaram Feeds, 

2019-VIL-166-AAR 

(MAH) 

The Applicant was engaged in the supply of compound animal feed which was 

exempt from GST. The question before AAR was whether the Applicant was 

required to obtain registration under GST as it was exclusively engaged in 

making exempt supply. 

 

The AAR observed that the Applicant was availing Goods Transport Agency 

(‘GTA’) service which was covered under reverse charge. Section 24 of the 

CGST Act mandates a person, who is required to pay tax under reverse charge, 

to obtain registration. Basis above, the AAR held that the Applicant was required 

to obtain registration under Section 24 of the CGST Act. 
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NITYA Comments: In our view, the ruling is incorrect as Section 24 of the 

CGST Act overrides Section 22 and not Section 23. Notably, Section 23 of the 

CGST Act provides that a person engaged exclusively in providing exempt 

supply is not required to obtain registration. Thus, a harmonious interpretation 

of Section 23 and 24 evidents that a taxpayer making exclusive supply of 

exempted goods shall not be liable for registration, even if he receives goods or 

services covered under reverse charge mechanism. 

 

 

2. Valuation  

 

Applicant Relevant facts and observations of AAR 

Kansai Nerolac 

Paints Limited, 

2019-VIL-167-AAR 

(MAH) 

The Applicant was a manufacturer of paints. The Applicant was making supplies 

from its factories and depots located across the country.  

 

The issue under consideration was regarding the valuation of supply of raw 

materials from one location to another. The Applicant was valuing goods under 

Rule 30 of the CGST Rules basis the cost of production plus 10%. 

 

The AAR observed that Rule 28 of the CGST Rules shall apply in this case. 

Under second proviso to Rule 28, invoice value shall be deemed to be the open 

market value which needs to be adopted as the assessable value of the goods. 

 

The AAR acknowledged that the Applicant has the liberty to adopt any value 

under the second proviso to Rule 28 of the CGST Rules and can also adopt cost 

of production plus 10% as the assessable value.  

 

NITYA Comments: While the industry has been adopting any value for transfer 

of goods where credit is eligible to the recipient unit, the ruling validates the 

prevalent practice.  

 

 

3. Composite Supply  

 

Applicant Relevant facts and observations of AAR 

NR Energy 

Solutions India 

Private Limited, 

2019-VIL-168-AAR 

(MAH) 

The Applicant was a manufacturer, exporter and supplier of electrical control 

panels, power system, protection automation, HDVC transmission etc. It was 

awarded a turnkey project for supply, installation, testing and commissioning of 

Relay & Protection Panels with Substation Automation System (SAS) for a 

contract value. 

 

The issue under consideration was whether the instant supply qualifies as a 

composite supply. 

 

The AAR observed that the services of installation, testing and commissioning of 

sub-stations cannot be completed without supply of goods. Therefore, goods and 

services are provided in conjunction with each other and in the course of its 
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business. The AAR held that the supply is a composite supply where principal 

supply is supply of goods. 

 

NITYA Comments: In this case, the AAR also concluded that the activity does 

not qualify as ‘works contract’ without giving any tangible reason for the same. 

Basis the facts of the case, it appeared to be a case of installation of immovable 

property. Hence, this activity could have been qualified as works contract and 

deemed the same as supply of service.  

 

 

4. Multiple issues relating to taxability and ITC 

 

General Manager Ordnance Factory, Bhandara, 2019-VIL-171-AAR (MAH) 

 

The Applicant i.e. the Ordnance Factory Bhandara (‘OFB’), was a unit functioning under the Department 

of Defence Production of Ministry of Defence. The following issues were dealt in by the AAR: 

 

•  Taxability 

 

Nature of 

recovery 

Submissions of the Applicant for 

non-taxability 

Ruling 

on 

taxability 

Reason of AAR 

Liquidated 

damages for 

delayed delivery 

Services provided by Government in 

relation to toleration of an act, are 

exempt from GST 

Yes The Applicant is an industrial 

organization working under the 

Department of Defence. 

Hence, it will not qualify as 

Government and this 

exemption will not be available. 

 

Forfeiture of 

security deposit  

Yes 

Forfeiture of 

unclaimed 

security deposit 

after 3 years 

The applicant submitted that as per 

Ordinance Factory Board norms, the 

Factory returns the money claimed by 

any person even after 3 years. Thus, 

the same will not qualify as toleration 

of an act.   

 

No Unclaimed security deposits is 

not a consideration for supply. 

Hence, no GST is payable on 

the same.  

 

 

Food supplied in 

canteen 

Supply of services by Central 

Government to non-business entities 

is exempt under GST.  

 

In this case, the service recipients 

(employees) are non-business 

entities. Hence, the services are 

exempt from payment of GST.  

 

For rent of residential quarters, the 

Applicant also took alternate 

Yes As the Applicant does not 

qualify as Government, this 

exemption will not be available. 

 

Hall provided to 

employees on 

rent 

Yes 

Bus facility 

provided to 

employees’ 

children 

Yes 

Rent of 

residential 

quarters 

No The AAR accepted that service 

of renting of residential 

dwelling is exempt from GST.  
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argument of exemption of service of 

renting of residential dwelling.  

 

 

NITYA Comments: In our view, the AAR decision that OFB will not qualify as ‘Government’ as it is 

working as an industrial organization is incorrect. It is a settled principle that to qualify as Government, 

the body should not be a separate legal person. In case of OFB, the ordinance factories operate as part 

of Ministry of Defence and is not a separate legal person. Hence, OFB should qualify as Government.  

 

• ITC on various expenses 

 

Nature of recovery Credit 

eligibility 

Reason of AAR 

Maintenance of garden inside the 

factory premises 

 

No The AAR held that these activities are not in 

relation to business of the Applicant i.e. 

manufacture of goods. Hence, ITC shall not be 

available.  

 

For guest house, the AAR also held that such 

expenses shall be considered to be for personal 

consumption of employees.  

 

NITYA Comments: The AAR has taken a 

narrow interpretation of the expression ‘in the 

course or furtherance of business’ without 

considering the jurisprudence under the Service 

Tax law or Income Tax law. As per this 

jurisprudence, expenses incurred for employees 

are not in the nature of personal expenses. 

Hence, ITC was eligible on such expenses.  

 

Maintenance and upkeep activities 

relating to gardens, parks, playground, 

school for children of employees etc. 

located outside the factory premises 

but within the factory estate 

 

No 

Maintenance and upkeep of guest 

houses 

No 

Medicines for hospital maintained 

within the factory 

No The AAR held that the hospital will qualify as a 

clinical establishment whose services are 

exempt from GST. Hence, ITC on medicines 

shall not be available.  

 

NITYA Comments: From the ruling, it appears 

that no charges were recovered from the 

employees for this facility. In the absence of the 

same, the reasoning that the services provided 

by hospital is exempt, seems incorrect. These 

goods were used in the course of Applicant’s 

business and are mandatorily required under 

Section 45 of the Factories Act, 1948. 

Consequently, the Applicant was entitled to avail 

ITC on the same. 
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Expenses related to purchase of fuel 

for canteen 

Yes The AAR held that since the Applicant is liable 

to pay GST on recovery of canteen charges, it 

will be eligible to avail credit on the same.  

 

NITYA Comments: The reasoning of the AAR 

seems incomplete since it did not consider the 

quantum of recovery (full or partial) along with 

restriction of credit on outdoor catering service 

nor rate of GST on canteen service (presently 

5% with condition of non-availment of credit). 

Both these points will impact the credit eligibility 

on canteen service.  

 

 

• ITC on goods destroyed in testing  

 

The AAR held that credit will be eligible in such cases. The AAR observed that the bar of non-availability 

of ITC under Section 17(5) of the CGST Act would apply where the goods are lost, destroyed, written off 

etc. in  various natural and manmade situations such as flood, fire and destruction of expired goods (in 

the case of food items, drugs) etc. Where the goods are consumed or destroyed during the testing 

process, the goods are actually used in relation to manufacture of finished goods. Hence, ITC shall be 

available in such cases.  

 

NITYA Comments: It is pertinent to refer to the judgment in the case of Asahi India Safety Glass 

Limited v. UOI, 2005 (180) ELT 5 (Del.), where the High Court held that goods lost during manufacturing 

process or line rejections can be said to be used in relation to manufacture of goods. Basis the Delhi High 

Court decision and this advance ruling, ITC shall be available on manufacturing loss, process loss and 

line rejections. 

 

• Reversal of ITC in case of deduction of amount for liquidated damages 

 

The AAR held that liquidated damages qualify as service on which the Applicant need to pay GST being 

toleration of an act. Since full payment was not made to the supplier, the Applicant will have to reverse 

proportionate ITC.  

 

NITYA Comments: The decision of AAR is incorrect in respect of disallowing proportionate ITC. On one 

hand, the AAR accepts that liquidated damages qualify as a service but has treated adjustment of such 

consideration of service with supply made by the vendor as short payment of tax. The AAR did not 

consider the concept of book-adjustment which is an accepted form of payment for consideration.  

 

 

Disclaimer:  

This Insight has been prepared for clients and firm’s personnel only. It is solely for the purpose of general information and 

does not represent any opinion of NITYA Tax Associates. We are not responsible for the loss arising to any person for acting 

or refraining from acting on the basis of material contained in this Insight. It is recommended that professional advice be 

sought based on specific facts and circumstances.  

 

© NITYA Tax Associates. All Rights Reserved.  
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