
A TEST OF TIME: VALIDITY OF TIME -  
LIMIT FOR TRANSITION OF PRE-GST CREDITS



BACKGROUND 
 
The free flow of credit of taxes incurred at the input stage formed the prima donna of GST regime. In line 
with the aforesaid objective, the GST Law allowed transition of credit of input stage taxes accrued under 
the erstwhile regime. Section 140(1) of the Central Goods and Services Tax Act, 2017 and the respective 
state laws allowed transition of unutilized credit of Cenvat credit and VAT credit from the erstwhile regime. 
Similarly, Section 140(3) allowed presumptive credit for taxes incurred under the erstwhile regime to 
taxpayers not previously entitled to claim credit. 

The transition of credit was subject to the satisfaction of various conditions, including filing of forms (Forms 
GST TRAN-I and GST TRAN-II) within specified time limit. These forms had to be filed on an online 
platform by over crore taxpayers. In the absence of a robust Information Technology (‘IT’) platform, a 
large number of taxpayers failed to timely file the transitional forms. Accordingly, the first set of litigation 
which came to fore under the GST regime was non-filing of transitional forms due to IT glitches. Taking an 
aerial view, the Courts acknowledged the technological handicap of government(s) and taxpayers, and 
accordingly permitted manual filing or re-opening of e-portal. In these decisions, the Courts refrained from 
discussing the nature and validity of time limit for filing of such forms except in the case of Willowood 
Chemicals Private Limited v. UOI, 2018 [19] GSTL 228 (‘Willowood’) wherein the Gujarat High Court 
upheld the validity of the time limit. 

It is only in a recent decision in the case of Siddharth Enterprises v. The Nodal Officer, 2019-VIL-442-
GUJ (‘Siddharth Enterprises’) that the Gujarat High Court discussed these finer points and held in contrast 
to its decision in Willowood. A similar ruling has been given by the Punjab & Haryana High Court in the case 
of Adreft Technologies Private Limited v. UOI, 2019-VIL-537-P&H wherein it followed the decision in 
Siddhartha Enterprises and rejected the ratio of Willowood.

In the case of Siddharth Enterprises, the taxpayers failed to file transitional forms owing to reasons 
attributable to themselves. The Court held that the taxpayers having validly availed Cenvat credit under 
the erstwhile regime, earned a legitimate right for its use. The disallowance of credit owing to non-filing 
of aforesaid forms in prescribed time period, was arbitrary, irrational and violative of Constitution of India 
(‘Constitution’). Such disallowance adversely impacted working capital of assesses and violated the 
Constitutional right to freedom of trade. It also held that rules alone could not abridge the Constitutional 
right of property. 

The above judgments have breathed fresh life into taxpayers’ contentions for transition of pre-GST credits. 
Now, apart from contending that credit is an undeniable vested right, the taxpayers can also assail the 
constitutional validity of time limit. 

The Authors in this article, will critically examine the aforesaid judgments to discern the principles and 
consequences emanating therefrom.

CRITICAL ANALYSIS 
 
The applicability of the Doctrine of Legitimate Expectation  
 
The Court applied the doctrine of legitimate expectation to hold that a taxpayer having validly availed 
Cenvat credit under erstwhile regime, earned a legitimate right for its use. Thus, imposition of time limit for 
filing transitional forms arbitrarily, curtailed this legitimate expectation of right to use the said credit and is 
violative of right to equality under the Constitution.

The doctrine of legitimate expectation is a judicially invented concept under Administrative law based on the 
principle of fairness and the rule of law enshrined in Article 14 of the Constitution. It safeguards reasonable 
or legitimate expectation arising from a specific promise or consistent practice. The concept of legitimate 
expectation is different from anticipation, which merely refers to hope or desire. 

The Cenvat Credit Rules, 2004 (‘Credit Rules’) surely promised use of Cenvat credit against output excise 
duty and service tax. The GST regime which subsumed the laws including the Credit Rules in 2017, saved 
the aforesaid expectation by allowing carry forward of Cenvat credit and permitting its utilization towards 
output GST liability vide Section 140(1) of the CGST Act. Thus, the legitimate expectation of a taxpayer was 
duly satisfied. 

While conferring a benefit like credit, refund etc., the legislature is in all its rights to stipulate a procedure 
for claiming the same. To that extent, prescription of conditions like filing of a particular form within the 
reasonable time limit for availing such transitional input tax credit in the GST law, did not violate doctrine 
of legitimate expectation. Interestingly, the Court even failed to identify the legitimate expectation of the 
taxpayers claiming transitional credit under Section 140(3) inasmuch as such taxpayers did not have 
entitlement to credit under the erstwhile regime.

Hence, the Authors differ with the judgments upholding transition of credit by applying the Doctrine of 
Legitimate Expectation.

Restriction on freedom of trade
 
The Court summarily held that disallowance of transitional credit merely on the ground of non-filing of 
transitional forms within prescribed time limit adversely impacted the working capital of taxpayers and 
hence violated their Constitutional right to freedom of trade.

Article 19 of the Constitution guarantees freedom of trade subject to reasonable restrictions. The 
prescription of condition of a time limit is in line with the principles of administrative convenience and 
fiscal certainty and hence, cannot be said to be arbitrary or irrational. Moreover, declaring time limit to 
file transitional forms as an unreasonable restriction on freedom of trade, unsettles the entire fabric of 
legislations. If the High Court’s approach is adopted, the requirement to adhere to any legal procedures in 
the form of time limits will be rendered as violative of freedom of trade.
Therefore, it would be wrong to declare the transitional credit provisions as violative of fundamental rights. 
In the case of Willowood, the Gujarat High Court rightly outlined detailed reasons such as administrative 
efficiency and principle of finality behind insertion of such time limit and accordingly, upheld the 
government’s power to prescribe such condition. 
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The last contention accepted by the Court is that the transitional credit provisions are ultra vires and 
violative of a constitutional right to property. The Court summarily held that right to transition credit 
constituted as constitutional right to property which could not be curtailed by way of Rules.

Sections 140(1) and 140(3) allow transitional credits to different classes of taxpayers subject to the 
satisfaction of conditions exhaustively set out therein. Sub-section (1) employs the expression “in such 
manner as may be prescribed” whereby the Government has authority to make stipulations for the 
transition of credit. The term “manner” refers to method or procedure in which a thing is to be done and not 
the time within which a thing must be done1 . 

The Government framed rules for transition of credit under sub-section (3) in exercise of the general rule-
making powers ensconced in Section 164. The expression “for carrying out provisions of the Act” employed 
therein has been defined in various dictionaries as to fulfil or complete a thing2 or to put into execution3  or 
to act accordingly4 . The scope of such power is restricted to mere execution of what has been stated in the 
statute, i.e. to merely operationalise the provisions5.  

Simply put, the Central Government whilst framing the GST Rules, could not have prescribed any 
substantive condition that has the effect of extinguishing the right to transition credit. The imposition of 
time-limit for filing of transitional forms, evidently harms the statutory right as a taxpayer could not transition 
the credit once it misses the timeline. Thus, the prescription of time limit for filing transitional forms as a 
substantive mandatory condition, will render the provision ultra vires and violative of constitutional right of 
property. In order to save the delegated legislation, the stipulation of time-limit can at best be conferred the 
status of a procedural condition.

CONCLUSION

The Constitutional Bench of Apex Court in the case of Hari Chand Shri Gopal v. UoI, 2010 (260) ELT 3 
(SC), opined that substantial compliance of procedural conditions would suffice for eligibility of a benefit. In 
the present context, there must be substantial compliance or at least an attempt to comply with the laws to 
render the taxpayer eligible for transitional credit. Notably, the Courts in the above decisions, completely 
overlooked the principle of substantial compliance. An indiscriminate application of the instant cases would 
allow taxpayers to avail transitional credit even if it comes forth decades later. 

This brings us to the prime question that do time limits serve an important purpose which merit their 
adherence. In our opinion, time limit if validly prescribed, creates certainty and certainty is one of the 
essential cannons of taxation. Time-limits and similar procedures ensure compliance and enable effective 
governance. After-all a law is essentially non-existent if its adherence is left to the will of the people. 
Therefore, procedural laws like time limit, ensure and protect the sanctity of substantive laws, forsuccessful 
operation of the latter, the former demand compliance.
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