
Repeal and Savings 
clause under GST – A 
‘customary’ battle of 
writs!



Society is never static but always dynamic and change is the supreme law of human society. To keep 
pace with this trend, every legislature responds to the changing social, political, and economic landscape 
through the instrumentality of enacting new laws or repealing the existing laws.

The Goods and Services Tax (‘GST’) regime was introduced with the 101st Constitutional Amendment. The 
Constitutional Amendment led to a federal fiscal experiment, wherein the Central Goods and Services Tax 
Act, 2017 (‘CGST Act’) and other GST enactments replaced various laws like the Central Excise Act, 1944, 
Chapter V of the Finance Act, 1994 (service tax), Entry tax and VAT laws in all States, to unify the indirect 
tax scheme in India. 

Section 174 of the CGST Act, is the customary ‘Repeal and Savings’ clause introduced by the Legislature 
to save transactions under pre-GST enactments. The said provision provides for saving of any right, 
privilege, obligation, or liability acquired or incurred under the repealed Acts. It furthers saves any 
investigation, inquiry, verification (including scrutiny and audit) etc. that may be instituted, continued or 
enforced under the repealed act. 

Equally customary is the trend of the taxpayers to file writs challenging the ‘Repeal and Savings’ clauses 
before the Courts. Several writs were filed before various Courtsi, even post introduction of the CGST Act, 
where the main challenge before the Courts was that the ‘Repeal and Savings’ clause does not empower 
the department to initiate new proceedings post implementation of GST. 

This article intends to discuss the scope and nuances of the ‘Repeal and Savings’ clause.



The scope and purpose of Repeal and Savings clause
Under the common law rule, the consequences of repeal of a statute are extreme. A natural consequence 
of repeal is complete obliteration of any right, obligation, privilege etc. under the repealed act. Hence, even 
if the taxpayer evaded payment of tax under the erstwhile law, he cannot be proceeded against after repeal 
of the statue, since provisions through which department can initiate proceedings or demand tax are no 
longer in existence.

Under such circumstances, the only salvage is through the savings clause contained in the repealing act. 
This clause which affords continuation of the rights, obligations, privileges etc under the erstwhile law, as if 
the same had never been repealedii. In this regard, the following jurisprudence emerged over time :

(a) The savings clause can save all those rights, obligations, privileges  etc. as saved, which were
           accessible under the erstwhile act as if the repealing act had not come into forceiii. 

(b) The savings clause can only save those rights, obligations etc. which was acquired under the 
           repealed act. However, it cannot be exercised for acquisition of a new right which not available 
           under the repealing activ.

Power to initiate legal proceedings post implementation of GST
With the above understanding and by the virtue of Section 174, even post implementation of GST, the 
department has conducted all such proceedings which it was entitled to under the erstwhile laws, including  
issuance of SCNs, conducting enquiries, service tax audit of the taxpayers’ etc. However, following the 
legacy, the Courts were soon flooded with litigations challenging the scope of the above mentioned ‘Repeal 
and Savings’ clause apropos of the power to initiate proceedings post repealment of erstwhile laws.

In many of these cases, the Courts have granted stay on SCNs issued by the revenue basis the view that 
the expression ‘instituted’ employed under Section 174(2)(e) of the CGST Act only covers proceedings 
which stood already instituted before the repeal or omission of the erstwhile tax statute. Resultantly, the 
revenue can only continue with the proceedings under an erstwhile law, if the same were instituted prior 
to the appointed date and not thereafter. While the final decision in the above matters is still awaited, it is 
worthwhile to independently examine whether the department is actually barred from instituting any legal 
proceedings.



Section 174 of the CGST Act is analogous to provisions contained under Section 6 of the General Clauses 
Act, 1897. In the case of MC Gupta v. CBI, (2012) 8 SCC 669, the question before the Apex Court was 
whether a crime committed under an erstwhile Act could be investigated and prosecuted under the 
repealing Act. The Court observed that the right which had accrued under an erstwhile law remained 
unaffected, by reason of provisions of Section 6 of the General Clauses Act. The said provision states that 
the repeal shall not affect any pending investigation, legal proceeding etc. and any such investigation, 
legal proceeding etc. may be instituted, continued or enforced as if the repealing Act had not been passed. 
Therefore, the right of authorities to investigate the crime and prosecute the Appellants was saved and not 
affected by the repealment. The above obiter dictum has been adopted in a catena of judgmentsv.

A plain reading of Section 174(2)(c) and (e) entails that while sub-clause (c) protects all rights that 
accrued to a taxpayer / department under erstwhile laws, sub-clause (e) is illustrative of the actions that 
can be undertaken while exercising the rights saved. In terms of the aforesaid, the department has been 
empowered to continue with the investigations, inquiry or assessment pending under the erstwhile laws or 
institute fresh proceedings, investigations in respect of an act done under the erstwhile law.

Some High Courts have already acknowledged this principle and allowed the department to initiate 
proceedings. In the case of Laxmi Narayan Sahu v. UOI, 2018 (19) GSTL 626 (Gau.), the Petitioner had 
filed a writ petition against proposal to conduct a service tax audit under the erstwhile laws as violative of 
Section 174 of the CGST Act. The High Court observed that Section 174(2) of the CGST Act preserved 
both continuation of any investigation, inquiry etc. already pending with the revenue as well as institution 
of fresh investigation, inquiry etc. under the erstwhile laws. Accordingly, the Court allowed department to 
continue with the proceedings. Similar observations have been made in the case of Gitanjali Vacationville 
Private Limited v. UOI, 2019-VIL-17-CAL.

In our view, the decisions are correct to the extent that the rights and obligations as existent in the erstwhile 
law continues after advent of GST as well. However, with respect to service tax audit, an interesting point 
to note is whether department is empowered to conduct service tax audit in the first place at all.



Power to conduct Service Tax audits under GST regime
Rule 5A of the Service Tax Rules, 1994 (‘Service Tax Rules’) which deals with service tax audit, has been 
a subject matter of great judicial controversy in the past. The same was struck down as being ultra-vires 
the Finance Act, 1994vi. Pursuant to the same an amendment was introduced in the Finance Act, 1994 and 
Service Tax Rules conferring powers upon the departmental authorities to proceed with conducting audits 
as before. However, the same was challenged and Rule 5(2A) was again struck down by Delhi High Court 
in the case of Mega Cabs Private Limited v. UOI, 2016 (43) STR 67 (Del.) as being ultra-vires. Presently, 
all the judgments have been stayed by the Apex Court till further orders. Hence, there are favourable High 
Court rulings which state that the department does not have any power to conduct service tax audit, though 
such rulings are stayed by the Supreme Court.

To conclude, in case taxpayers 
receive notice for service tax 
audit, they may approach 
the High Court for quashing 
the notice on the ground that 
there was no power under 
the service tax law to conduct 
service tax audits, and hence 
the same cannot be saved 
by the ‘Repeal and Savings’ 
clause. The High Court has the 
power to stay or quash such 
proceedings even after the stay 
order of the Supreme Court, as 
held in the case of Raajratna 
Ventures Limited v. UOI, 
2019-TIOL-2911-HC-AHM-
CUS.

Conclusion 
The ‘Repeal and Savings’ clause has to be given a harmonious reading vis-a-vis the rights and obligations 
contained under the erstwhile law. Hence, the department has the power to institute any proceedings 
under the erstwhile laws as it could have instituted had the laws not been repealed. The only 
recourse available to the taxpayers is in case of service tax audit, where the same may be challenged on 
the ground that the proceedings were not valid under the service tax law as well. 
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