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PART A: WRITS 

  
1. Constitutional validity / Challenge to proceedings 
 

Issue Order Reference 

Levy of IGST on ocean 
freight charges in case 
of CIF imports  

The High Court observed that the legal point was 
decided by the Gujarat High Court in case of Mohit 
Minerals Private Limited v. UOI, 2020-VIL-36-
GUJ wherein the levy of IGST on ocean freight was 
held as unconstitutional. The Court squarely 
followed the judgment in the case of Mohit 
Minerals (supra).  
 
NITYA’s Comments: Please refer to NITYA's 
Insight l Issue 96 l Judgment Update l Levy of 
IGST on ocean freight in case of CIF imports 
held unconstitutional dated February 3, 2020 for 
our detailed update and comments on the decision. 
 

Adani Wilmar Limited 
v. UOI, 2020-VIL-162-
CAL 
 
 

Recovery of interest 
without issuance of 
show cause notice 

The High Court observed that recovery of interest 
is penal in nature and not issuing show cause 
notice under Section 73 of the Central Goods and 
Services Tax Act, 2017 (‘CGST Act’) is against the 
principles of natural justice. The Court set-aside the 
demand of interest.  
 
NITYA’s Comments: The High Court has laid 
down correct position of law and in line with the 
judgment of Jharkhand High Court in the case of 
Godavari Commodities Limited v. UOI, 2019-
VIL-596-JHR, to the extent it holds that issuance of 
show cause notice is a sine qua non for recovery 
of interest. [Refer NITYA’s Insight | Issue 16 | 
Legal Precedent dated January 24, 2020].  
 

UOI v. LC Infra 
Projects Private 
Limited, 2020-VIL-
170-KAR; and 
 
Mahadeo 
Construction Co. v. 
UOI, 2020-VIL-185-
JHR  
 

Power of Appellate 
Authority / Court to 
condone delay in filing 
of appeal beyond 
prescribed time limit 

The Petitioner failed to file an appeal under Section 
107 of the CGST Act within prescribed limitation 
period of 3 months (including 1-month condonation 
period) against order cancelling registration. 
 
The Court held that it cannot go beyond the tenets 
of the statute nor can direct the Appellate Authority 
to entertain appeal beyond limitation period. The 
Court recommended the Petitioner to file 
representation and directed the authorities to take 
a liberal view in deciding such representation. 

Debabrata Mishra v. 
Commissioner of CT 
and GST, 2020-VIL-
181-ORI 

http://nityatax.com/judgment-update-l-levy-of-igst-on-ocean-freight-in-case-of-cif-imports-held-unconstitutional/
http://nityatax.com/judgment-update-l-levy-of-igst-on-ocean-freight-in-case-of-cif-imports-held-unconstitutional/
http://nityatax.com/judgment-update-l-levy-of-igst-on-ocean-freight-in-case-of-cif-imports-held-unconstitutional/
http://nityatax.com/judgment-update-l-levy-of-igst-on-ocean-freight-in-case-of-cif-imports-held-unconstitutional/
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Validity of tax demand 
post completion of 
Corporate Insolvency 
Resolution Process  
 

The revenue raised numerous demands on the 
Petitioner after Corporate Insolvency Resolution 
Process (‘CIRP’) attained finality vide Supreme 
Court’s order and only part of GST demand 
(Operational Credit) was sanctioned by the 
Committee. The revenue approached the Supreme 
Court and its request to increase the amount 
sanctioned towards GST demand was also 
rejected.  The Petitioner intimated the revenue that 
the amount sanctioned by Resolution Plan was 
disbursed and produced evidences in this regard. 
The Petitioner challenged the demand before the 
Supreme Court. 
 
The High Court observed that purpose of 
Insolvency Bankruptcy Code (‘IBC’) is to revive 
dying industry where financial creditors take 
precedence over Statutory and Operational 
Creditors. It held that the revenue does not have 
jurisdiction to raise further demands after approval 
of Resolution Plan. The approved plan is binding 
on the revenue under Section 31 of the IBC. Basis 
this, the Court quashed all notices demanding tax 
along with interest. 
 

Ultra Tech Nathdwara 
Cement Limited v. 
UOI, 2020-VIL-169-
RAJ 
 
 

The revenue initiated garnishee proceedings and 
raised demand for recovery of VAT after 
completion of CIRP. The revenue, being an 
Operational Creditor, did not make any claim in 
CIRP process allegedly for the reason that  the 
notice of initiation of CIRP was not published in 
State of Jharkhand where Company was 
registered and its principal place of business was 
located. Resultantly, the revenue was unaware of 
such proceedings and could not file its claim in 
Resolution Plan. The Petitioner approached the 
High Court challenging garnishee proceedings.  
 
The High Court observed that VAT demand was an 
amount collected from the customer and not a debt 
of the Petitioner towards the revenue. Further, as 
the revenue could not participate in the 
proceedings, the same cannot be held binding 
against it. Further, the amendment in Section 31 of 
IBC that Resolution Plan is binding on the revenue 
regarding statutory dues was effective from August 
16, 2019 and is prospective. On the other hand, 
Resolution Plan was approved by NCLT in this 

Electrosteel Steels 
Limited v. State of 
Jharkhand, 2020-VIL-
192-JHR 
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case on April 17, 2018, much prior to the garnishee 
proceedings. Basis this, the Court upheld the 
recovery of tax demand from the taxpayer.  
 
NITYA Comments: The judgment of the 
Jharkhand High Court is in complete contrast to the 
Rajasthan High Court’s judgment to the extent of 
binding nature of Resolution Plan. The High Court’s 
ruling seems correct on the point of prospective 
applicability of amendment in Section 31 of the IBC 
that makes Resolution Plan binding on revenue 
and is likely to be contested before the Supreme 
Court. 
 

 
2. Transitional Credit 
 

Issue Order Reference 

Denial of credit of 
erstwhile regime due to 
inability to revise return 
on ACES portal 

The Petitioner revised original Service Tax Return 
(Form ST-3) for inclusion of unaccounted invoices 
which was duly permitted. The Petitioner sought to 
revise the return second time within prescribed 
period which was denied on ACES portal. The 
Petitioner carried forward additional amount in 
Form GST TRAN-1 which was disputed by the 
revenue on the premise that Rule 7B of Service 
Tax Rules, 1994 allows one-time revision of Form 
ST-3. Consequently, the revenue directed the 
Petitioner to reverse the differential credit not 
claimed in Form ST-3. 
 
The High Court held that Rule 7B allows revision of 
Form ST-3 return within a period of 90 days. There 
is no prohibition in Rule 7B for second revision. In 
the absence of mechanism to revise Form ST-3 for 
second time on ACES portal, the revenue cannot 
take away taxpayer’s right of claiming ITC. The 
Court directed the revenue to consider manual 
revision of Form ST-3 under Rule 7B and permit 
the Petitioner to revise Form GST TRAN-1. 
 

Deen Dayal Port Trust 
v. UOI, 2020-VIL-177-
GUJ 
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3. Interest / Refund issues 
 

Issue Order Reference 

Quantum of interest on 
delayed refund of IGST 
  

The High Court ordered grant of interest of 9 
percent to the taxpayer on delayed refund of IGST. 
The revenue filed review petition against this order 
and contended that interest of 6 percent (as 
provided under Section 56 of the CGST Act) should 
have been allowed.  
 
The Court held that it is settled position of law that 
provisions relating to interest on delayed refund are 
beneficial and non-discriminatory. Further, the 
revenue failed to provide any reason for delay in 
grant of refund. Accordingly, the Court rejected the 
review application.  
 

Union of India v. 
Saraf Natural Stone, 
2020-VIL-163-GUJ 

Interest on tax paid but 
not reflected on 
common portal due to 
technical error 

The Petitioner discharged tax liability which was 
evident from CIN generated by collecting bank. 
Due to technical glitches, this amount was not 
reflected on common portal and was shown as 
‘zero’ in Form GSTR-3B filed. The Court had 
granted interim relief and permitted manual filing of 
Form GSTR-3B. However, the revenue demanded 
interest on delayed payment of tax.  
 
The Court observed that the Petitioner paid tax 
within the prescribed period. However, due to 
technical error, this was not updated in Electronic 
Liability Register. Further, the Petitioner was 
diligent in filing representations before the revenue. 
Basis this, the Court held that manual return filed 
by the taxpayer shall be treated as discharge of tax 
liability within prescribed time limit and no interest 
can be imposed on the Petitioner. 
 

Vishnu Aroma 
Pouching Private 
Limited v. UOI, 2020-
VIL-164-GUJ 
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PART B:  APPELLATE AUTHORITY ORDERS 
 

Issue Order Reference 

Tax on estimated sale 
of by-products retained 
in milling process 

The Appellant was a rice miller and received paddy 
from Civil Supplies Corporation for milling into rice.  
The Appellant supplied fixed quantity of rice 
irrespective of yield. During milling process, by-
products viz. broken rice, husk etc. were generated 
and retained by the Appellant.  
 
The Adjudicating Authority (‘AA’) confirming the 
demand of GST on such by-products being 
additional consideration of milling activity 
undertaken by the Appellant.  
 
The Appellate Authority treated the estimated 
value of by-products retained by the Appellant, as 
an additional consideration which merits inclusion 
in the assessable value under Rule 27 of the 
Central Goods and Services Tax Rules, 2017 
(‘CGST Rules’). Accordingly, the Appellate 
Authority held that the value of by-products is 
includible in the value of milling activity. 
 

Sri Kanakadurga Rice 
and Flour Mill, 2020-
VIL-16-GSTAA (AP) 
 

Tax demanded on 
mismatch report of 
Form GSTR-1 and 
Form GSTR-3B 

The Appellant was liable to pay tax. It filed Form 
GSTR-3B which was accepted without payment of 
tax nor any pendency of return was displayed. To 
settle unpaid tax, the Appellant suo-moto reversed 
ITC in the subsequent month. AA confirmed 
demand of tax based on return without giving 
cognizance to ITC reversal. 
 
The Appellate Authority observed that the 
procedure followed by the Appellant was not in 
accordance with provisions of the Act. However, 
since the Appellant rectified its mistake by payment 
of tax on its own, the effect of unpaid tax stood 
neutralized. Hence, it allowed the appeal. 
 

APSEB District 
Stores Jattu Workers 
Labour Contract Co-
Operative Society, 
2020-VIL-18-GSTAA 
(AP) 
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PART C: ADVANCE RULINGS 
1. Taxability 

 

Applicant Relevant facts and observations of AAR 

K M Trans 
Logistics Private 
Limited, 2020-VIL-
22-AAAR (RAJ) 

The Applicant was engaged in providing transportation services to its various 
clients by using its own vehicles and was not issuing any consignment note. 
Accordingly, the Applicant transported the goods under an E-Way Bill (‘EWB’).  
 
The Authority for Advance Ruling (‘AAR’) held that mentioning transportation 
document number is mandatory for issuing of EWB. The AAR observed that 
since transportation document (which should be considered as consignment 
note) is issued, the Applicant qualified as Goods Transport Agency (‘GTA’).  
  
The Appellate Authority for Advance Ruling (‘AAAR’) held that format of EWB 
cannot determine service classification. However, the AAAR introduced another 
test that if lien of goods has been transferred and transporter is responsible for 
safe delivery of goods, then Appellant qualifies as a GTA even if consignment 
note is not issued. Hence, AAAR held that the Appellant shall be required to pay 
GST. 
  
NITYA Comments: This ruling is incorrect as it ignores mandatory condition of 
issuance of Consignment Note by a transporter to qualify as GTA. The issue 
whether the supplier of transportation of goods service (not issuing a 
consignment note) qualify as GTA is contentious. We have covered AAR ruling 
in our update NITYA’s Insight | Legal Precedent- Issue 13 dated October 25, 
2019. 
 

Latest Developers 
Advisory Limited, 
2020-VIL-85-AAR 
(RAJ) 

The Applicant was engaged in providing maintenance services to housing 
societies and individual customers. It executed following two contracts, viz.  

 
• Contract I (i.e. with housing societies) – For providing maintenance 

services for common area  
 

• Contract II (i.e. with individual customers) – For supply of water  
 
The issue before the AAR was whether supply of water (under Contract II) is 
exigible to GST. 
 
The AAR observed that the Applicant created separate contracts to escape tax 
on maintenance services. The Applicant sought to cover maintenance services 
under S. No. 77 of Notification No. 12/2017-Central Tax (Rate) dated June 
28, 2017 which provided exemption to services provided by unincorporated 
body to its members where monthly fee is upto Rs. 7,500/- per member. Further, 
the AAR held that services supplied under Contract I and Contract II are directly 
connected to each other and therefore, the same shall be considered as a single 
supply. Accordingly, the supply of water will be considered as part of 
maintenance services and shall be exigible to GST. 
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NITYA Comments: This ruling is incorrect to the extent it treats supplies made 
to distinct recipients (Housing Societies and Individual Customers) as a 
composite supply. Multiple supplies should qualify as a ‘composite supply’ only 
if they are provided to a single recipient.  
 

Clay Craft India 
Private Limited, 
2020-VIL-86-AAR 
(RAJ) 
 
 

The Applicant had Directors who were working for it in the following two 
capacities: 
 
• As whole time Directors: As per Memorandum and Articles of Association 

of the Applicant, Directors were appointed as full-time employees under 
employment contracts and were given employee benefits viz. salary, 
allowances etc. after deducting applicable TDS and PF.  

 
• As service provider: Directors were providing certain services to the 

Applicant for which they were receiving commission.  
 
The issue before the AAR was whether consideration paid to Directors is liable 
to GST under Reverse Charge Mechanism (‘RCM’) or exempt under Entry 1 of 
Schedule III of the CGST Act (i.e. services provided by an employee to the 
employer in the course of or in relation to the employment). 
 
The AAR observed that Directors are not employees of the Applicant and their 
services are not covered under Entry 1 of Schedule III of the CGST Act. 
Consequently, the Applicant is required to pay GST on salary paid to Directors 
under RCM. 
 
NITYA’s Comments: The decision of AAR is incorrect and we have analyzed 
this case in our update NITYA's Insight | Issue 111 | Judgment update | 
Applicability of GST on payments made to Directors dated April 10, 2020 
(Click here). 
 

T&D Electricals, 
2020-VIL-102-AAR 
(KAR) 

The Applicant was a works contractor registered in Rajasthan (at its principal 
place of business) and got a contract for execution in the State of Karnataka. 
The Applicant procured certain goods from suppliers located in Rajasthan and 
Karnataka for execution of the said contract. The AAR gave following answers 
to the questions raised by the Applicant: 
 
Issue 1: Whether the Applicant is required to seek separate registration in 
Karnataka? 
 
AAR’s observation: The Applicant does not need separate registration in 
Karnataka as the Applicant is already registered in Rajasthan and making 
supply therefrom.  
 
Issue 2: Whether IGST or CGST / SGST shall apply on goods procured in the 
following situations:  
 

http://nityatax.com/judgment-update-applicability-of-gst-on-payments-made-to-directors/
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• Rajasthan supplier under Bill to (Rajasthan location) Ship to (Karnataka 
location); and 

 
• Karnataka supplier under Bill to (Rajasthan location) Ship to (Karnataka 

location). 
 
AAR’s observation: Both the suppliers (i.e. Rajasthan supplier and Karnataka 
supplier) need to charge tax as per Billing location of the Applicant i.e. 
Rajasthan. Hence, CGST / SGST and IGST respectively, will apply.  
  

 
2. ITC 

 

Applicant Relevant facts and observations of AAR 

Moksh Agarbatti 
Company, 2020-
VIL-97-AAR (GUJ) 
 
 

The Applicant was engaged in manufacturing Dhoop and Agarbatti. It was 
running various offers to increase its sales. The Applicant offered one unit of 
Dhoop with pack of Agarbatti. It purchased Dhoop from other vendors. 
 
The question before the AAR was availability of ITC on Dhoop offered free with 
Agarbatti packs and expenses incurred towards promotional activities or not. 
 
The AAR held that ITC is not available being restricted under Section 17(5) of 
the CGST Act (i.e. goods disposed of by way of gift).  
 
NITYA Comments: The AAR failed to consider the fact that the Applicant 
provided the goods as per contractual obligation (as agreed in schemes offered 
to customers). Hence, Dhoop given with Agarbatti packs will not qualify as gift 
and ITC should be available on the same. This issue is squarely covered by 
CBIC Circular No.92/11/2019-GST dated March 7, 2019 wherein ITC on such 
transactions was specifically allowed. 
 

 
3. Valuation  

 

Applicant Relevant facts and observations of AAR 

Megha Agrotech 
Private Limited, 
2020-VIL-106-AAR 
(KAR) 
 
 

The Applicant was engaged in manufacture and supply of micro irrigation 
systems to customers including farmers. On purchase of these goods, a farmer 
was entitled to get 90 percent amount back from the Government as subsidy 
under the following options: 
 
• Full amount paid by farmer to the Applicant and later on farmer seeks 

subsidy from the Government 
• 10 percent and 90 percent amount paid by farmer and Government 

respectively, to the Applicant 
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The question before the AAR was whether amount paid directly to the Applicant 
would be excluded from taxable value under Section 15(2)(e) of the CGST Act 
(i.e. subsidy provided by Government not to be added in transaction value). 
 
The AAR observed that subsidy provided to farmer would not impact price of 
product under any option. Further, farmer is responsible to make full payment 
albeit any financial assistance provided by Government and it has no bearing 
on price of supply. The amount directly paid by Government to the Applicant is 
for administrative convenience. Basis this, the AAR held that the amount of 
subsidy cannot be excluded from the taxable value in terms of Section 15(2)(e) 
of the CGST Act.  
 

 
4. Classification and rate of tax 

 

Applicant Relevant facts and observations of AAR 

YUM Restaurants 
(India) Private 
Limited, 2020-VIL-
107-AAR (HAR) 

The Applicant was running fast food business under various brands. It entered 
into a Technology License Agreement with franchisees wherein it provided 
license of right to use system (i.e. use of prescribed uniform, equipment, building 
layout etc.), system property (i.e. know-how, manuals, trade secrets etc.) and 
marks (i.e. trademark, trade name etc.) for running of an outlet. 
 
The issue before the AAR was classification of service under one of the following 
Service Accounting Code (‘SAC Code’): 
 
• 9973: Transfer or permitting the use of intellectual property right in respect 

of goods – 12 percent 
• 9983: Franchisee service – 18 percent 
 
The AAR held that right to use of ‘system’ and ‘system property’ clearly implies 
that they are goods that can be possessed and transferred. Further, it covers 
manuals, specifications, trade secrets, copyrights etc. which is squarely covered 
within the ambit of Intellectual Property Right. Basis above, the AAR held that 
appropriate SAC Code for the abovementioned services is 9973 which covers 
‘Transfer or permitting right to use intellectual property right’ and applicable GST 
rate is 12 percent. 
 

SAN Engineering 
& Locomotive 
Company Limited, 
2020-VIL-113-AAR 
(KAR) 

The Applicant was engaged in manufacture and supply of power packs. Further, 
it provided installation and commissioning services. The question before the 
AAR was whether supply of power packs along with freight, insurance 
installation and commissioning services, qualify as composite supply.   
 
The AAR observed that the contract was for supply of power packs to 
customer’s location. Hence, supply of goods and freight and insurance service 
were part of single supply. Alternatively, even if these supplies are considered 
as multiple supplies, supply of power packs along with freight and insurance 
qualifies to be composite supply being naturally bundled and supplied in 
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conjunction with each other in the ordinary course of business. The principal 
supply is of power packs. 
 
Further, the AAR observed that installation and commissioning services do not 
fall within the scope of composite supply being independent supply and can be 
availed from any independent supplier. Therefore, these supplies shall be 
classified separately. 
 
NITYA Comments: This ruling is incorrect as it failed to apply basic test of 
composite supply being provided together in ordinary course of business. In this 
case, supply of power packs and their installation and commissioning is usually 
provided as a bundled service despite there being an option available with the 
buyer to obtain these services from a different supplier. For that matter, buyer 
also has an option to avail service of transportation and insurance from another 
vendor. Hence, the AAR erred in not treating installation and commissioning 
services as a composite supply. 
 

 
………………………. 
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