
Place of Supply in ex-works sale – A 
battle between Centre and States

“Purpose of a change should be to eliminate, as far as possible, the 
need for its own existence.” 
           – Ronald Regan



India underwent a paradigm shift in its Indirect Tax regime with the introduction of GST in July 2017. GST 
subsumed all erstwhile Indirect Taxes levied both by Central and State Governments. The introduction of GST 
was also a tectonic shift from various origin-based taxation to consumption-based. GST was supposed to be 
an icon for “cooperative federalism” with both Central and State Governments working in tandem.

GST regime was lauded to be a simple taxation system and curb ever-lasting litigations that persisted under 
the erstwhile regime. Unfortunately, the reality is far from what was promised. In less than three years from 
the introduction of GST, the new taxation system is marred by multiple issues ranging from frequent changes 
in laws including retrospective amendments, multiple legal issues ranging from interpretational to procedural 
ones, GST portal related challenges, huge number of pro-revenue advance rulings etc. that has put taxpayer 
community in a fix. In nutshell, GST law is under existential crisis and is unable to justify its stated objectives.

One of the issues faced by the Industry is place of supply (‘PoS’) in case of ex-works sale of goods. The 
issue assumes significance as PoS determines nature of tax to be applied on a transaction i.e. whether IGST 
or CGST + SGST. A taxpayer is in anyway paying full tax, but the issue is of importance for the State Govern-
ments as PoS determines which State Government will collect tax. In the end, the tussle is between the State 
Governments and taxpayer faces disputes. This article is an attempt to highlight the anomalies under the law 
for determination of PoS in case of ex-works sale and an eminent need for resolution of the same.

Issue
Integrated Goods and Service Tax Act, 2017 (‘IGST Act’) provides mechanism to determine PoS of goods and 
services. Section 10 stipulates PoS of goods in two scenarios relevant for present issue, one where supply 
involves movement of goods and other where no movement of goods is involved. Where supply involves 
movement of goods, PoS is place where delivery terminates, where no movement of goods is involved PoS is 
location of supplier.

The moot question that arises is impact of terms of sale, movement of goods and place of delivery of goods in 
determining PoS. The complexity of the issue has multiplied due to contradictory jurisprudence on the subject 
issue.



In case of Kun Motor Co. Pvt. Ltd. v. CST, 2018-VIL-554-KER, the Kerala High Court dealt with a scenario 
where ownership of goods was transferred at seller’s premises and contract of supply did not include further 
movement of goods. The Court considered terms of sale to be a determinative criterion for ascertaining PoS 
and held that such sales to be an intra-state supply entailing levy of CGST and SGST.

Per contra, in case of Penna Cement Industries Limited, 2020-VIL-129-AAR, the Telangana Authority for 
Advance Ruling (‘AAR’) recently dealt with ex-works sales where buyer arranged transportation of goods. AAR 
noted that use of phrase ‘whether by the supplier or by recipient’ after the expression ‘where the supply in-
volves movement of goods’ in Section 10(1)(a) of the IGST Act indicates that even buyer can affect movement 
of goods. The AAR held that movement of goods in case of ex-works sales terminates at destination of goods 
i.e. location of buyer. AAR upheld levy of IGST on such supply. 

Authors’ view
The expression ‘where the supply involves movement of goods’ employed in Section 10(1)(a) of IGST Act 
is unambiguous. The provision clearly mandates movement of goods to form an integral part of supply 
transaction.

The jurisprudence under erstwhile Sales Tax laws is also in line with this interpretation. In case of Tata 
Engineering & Locomotive Co. Ltd. v. State of Bihar, 1970-VIL-02-SC, the Supreme Court was interpreting 
the expression ‘sale occasioning movement of the goods’ employed under Section 3 of the Central Sales Tax 
Act, 1956. The Court held that sale occasioning movement of goods occurs only when terms of sale require 
goods to be transported to other State.

It also becomes imperative to determine place where delivery terminates. The term ‘delivery’ is not defined 
under the GST law. Under the Sale of Goods Act, 1930, delivery of goods is undertaken on transfer of their 
possession. Pertinently, in case of ex-works sales, possession of goods is transferred at seller’s premises and 
thus, PoS shall be location of seller.

At the same breadth, Section 10(1)(a) permits movement of goods by supplier or recipient or any person on 
behalf of recipient. This clearly depicts intention of legislature to give sanctity to eventual destination of goods 
de horse terms of sale be it ex-works or FOR. 



Basis the above, there exists an inherent contradiction in law. It is settled legal principle that where plain read-
ing of the law gives rise to anomalies, object and purpose of the statute should serve as a guiding factor to 
harmoniously interpret the statute.

In the author’s view, if ex-works sale is considered as a supply not involving movement of goods, transaction 
will classify as an intra-state supply despite goods being consumed in other State. This will defeat the very 
spirit of GST law i.e. consumption-based tax which is not a right way of interpreting Section 10(1)(a) of the 
IGST Act. Thus, PoS in case of ex-works sale should be location of buyer i.e. place where movement of goods 
terminate. If goods are transported to other State, it should be treated as an inter-state supply attracting IGST. 
To that extent, ruling of AAR in case of Penna Cement Industries Limited (supra) is correct.

Needless to mention that these disputes arise only in case of ex-works sales where seller does not undertake 
/ facilitate movement of goods. If taxpayer adopts sales terms like FOR or ex-works plus freight, the above 
dispute will not arise. In such cases, PoS will be location of buyer only.

Concluding remarks
Ironically, GST Council is cognizant of the issue and still not concluded its stand on the issue. This issue was 
placed before Law Committee for deliberation in the months of May and June 2019. The Committee recom-
mended CBIC to issue clarificatory Circular. In 37th GST Council meeting, draft Circular was also placed for 
discussion which could not be finalized due to lack consensus amongst the States. The issue was sent back to 
Law Committee to consider it afresh after obtaining opinion of the States. Till date, the fate of this issue lies in 
limbo and looks distant from getting settled.

The eventual result is that the taxpayers are in a fix due to inaction at GST Council’s end. The taxpayers ad-
opted inconsistent positions and are in dire need of clarity on the issue. The disputes on this issue are certain 
unless GST Council steps in to resolve this issue at the earliest.
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