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PART A: WRITS 
  

1. Constitutional validity / Challenge to proceedings 
 

Issue Order Reference 

Challenge to validity of 
Rule 61(5) of the 
Central Goods and 
Services Tax Rules, 
2017 (‘CGST Rules’) 
and Circular No. 
26/26/2017-GST dated 
December 29, 2017 
(‘Circular 26’) 
restricting rectification 
only to month in which 
error occurred and not 
earlier months 

The Petitioner could not reconcile details of Input 
Tax Credit (‘ITC’) for July 2017 to September 2017 
as the Government did not make mechanism of 
reconciliation as provided in the Central Goods and 
Services Tax Act, 2017 (‘CGST Act’) read with 
Circular No. 7/7/2017-GST dated September 1, 
2017 (‘Circular 7’) operational. Circular 7 provided 
for system-based reconciliation of information 
furnished in Form GSTR-2 and Form GSTR-3 with 
Form GSTR-3B. Form GSTR-2 and Form GSTR-3 
were initially postponed and eventually never made 
operational.  
 
Circular 26 put Circular 7 in abeyance due to 
continuing extension of GSTR-2 and GSTR-3. It 
also provided for rectification of GSTR-3B in the 
period in which error was noticed and did not 
provide for revision of Form GSTR-3B.  
 
As the Petitioner could not undertake 
reconciliation, it paid its output tax liability in cash. 
Upon subsequent reconciliation, the Petitioner 
computed correct ITC available for each tax period 
and noticed that excess output tax liability was paid 
in cash.  
 
The Petitioner challenged validity of Rule 61(5) of 
the CGST Rules and Circular 26 on the premise 
that they do not provide option for revision of Form 
GSTR-3B.  
 
The High Court observed that non-
operationalization of statutory forms / returns 
deprived the Petitioner to reconcile ITC. Further, 
Circular 26 issued by CBIC cannot whittle down the 
benefit granted under statutory provisions. Basis 
this, the Court directed the authority to permit the 
Petitioner to rectify errors for the period to which it 
relates and examine the Petitioner’s claim for 
refund in a time bound manner.  
 

Bharti Airtel Limited 
v. UOI, 2020-VIL-197-
DEL 
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NITYA Comments: The decision has limited 
application to taxpayers intending to claim cash 
refund of ITC lying unutilized in Electronic Credit 
Ledger owing to errors prior to issuance of Circular 
26. In this case, utilization of ITC in subsequent 
months was not possible because the Petitioner 
always had accumulated ITC post period of 
dispute.  
 
In our view, the decision is incorrect. A taxpayer 
cannot be given an option to revise Form GSTR-
3B merely because of its inability to correctly 
compute ITC.   
 

Challenge to 
composition of 
Authority for Advance 
Ruling (‘AAR’) under 
GST law 

The Petitioner challenged the ruling rendered by 
AAR as also its composition under GST law. The 
challenge was on the premise that AAR consists of 
only Technical Members (1 Centre and 1 State) 
which results in pro-revenue rulings.  
 
The High Court admitted the matter and tagged it 
along with the case of Chambal Fertilisers and 
Chemicals Limited v. Union of India, 2019-VIL-
655-Raj pending before it on the same issue. The 
Court also granted stay on the operation of the 
ruling passed by the AAR. 
 
NITYA Comments: Please refer our update 
NITYA Insight | Issue 135 | Judgment Update | 
Challenge to composition of Authority for 
Advance Ruling under GST law dated June 5, 
2020 where we have examined the judgement in 
detail. 
 

JVS Foods Private 
Limited v. UOI, 2020-
VIL-215-Raj 
 

Challenge to demand 
notice on apprehension 
of recovery 
proceedings 
 

The Petitioner challenged demand notices issued 
in pursuance of assessment orders passed for the 
relevant assessment year.  
 
The High Court observed that CBIC had already 
issued Notification No. 35/2020 – Central Tax   
dated April 3, 2020 directing authorities not to 
initiate recovery proceedings amidst current 
lockdown.  
 

Indira Projects and 
Development Private 
Limited, 2020-VIL-
220-MAD 
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2. Transitional Credit 
 

Issue Order Reference 

Time limit for carry 
forward of transitional 
credit  

The Petitioners challenged Rule 117 of the CGST 
Rules and sought directions to carry forward cenvat 
credit lying unutilized in the last return filed under 
erstwhile laws.  
 
The High Court held that Section 140 does not 
empower the Central Government to prescribe 
time limits under the CGST Rules. Therefore, the 
time limit is not sacrosanct. Credit, being a vested 
civil right, cannot be taken away merely by 
prescribing time limit in delegated legislation.   
 
The Court further held that at same point of time, 
vested right cannot be claimed in perpetuity. 
Accordingly, period of 3 years prescribed under the 
Limitation Act, 1963 for enforcement of civil rights 
shall be guiding principle. Accordingly, credit being 
a civil right, time limit for claiming transitional credit 
was extended up to June 30, 2020. 
 
NITYA Comments: The legislature has now 
brought retrospective amendment in Section 140 of 
the CGST Act empowering the Central 
Government to prescribe time limit under the CGST 
Rules. We analysed this judgment as also 
retrospective amendment in detail in our update 
NITYA’s Insight | Issue 121 | Judgement Update 
| Delhi High Court extends time limit to 3 years 
(June 30, 2020) for carry forward of transitional 
credit dated May 14, 2020 and NITYA’s Insight | 
Issue 125 | Amendment in Section 140 of the 
CGST Act dated May 20, 2020. 
 

Brand Equity Treaties 
Limited v. UOI, 2020-
VIL-196-DEL 

 
3. No writ when alternate remedy available 
 

Issue Order Reference 

Writ cannot be 
exercised when 
alternative remedy of 
statutory appeal is 
available  

The Adjudicating Authority passed an order in 
Form MOV-11 for confiscation of goods which was 
challenged before the High Court.  
 
The Court observed that an alternative remedy of 
statutory appeal is available under Section 107 of 

Shiv Agro v. State of 
Gujarat, 2020-VIL-
205-GUJ 
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the CGST Act against order of confiscation of 
goods. Thus, the Court directed taxpayer to 
approach the correct forum. The Petitioner was 
also permitted to file an application for provisional 
release of goods and the authorities were directed 
to pass an order within one week. 
 
The authorities ordered for provisional attachment 
of bank account of the Petitioner. The Petitioner 
challenged the action of the authorities on the 
premise that provisional attachment cannot be 
undertaken without issuance of Show Cause 
Notice. 
 
The High Court referred to Rule 159(5) of the 
CGST Rules which provides for filing of an 
objection within 7 days of attachment of bank 
account. The Court observed that an alternative 
remedy is available under law. Accordingly, the 
Court declined to interfere in this matter.  
 

Watermelon 
Management 
Services Private 
Limited v. 
Commissioner CGST, 
2020-VIL-228-DEL 
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PART B:  APPELLATE AUTHORITY ORDERS 
 

 

 
  

Issue Order Reference 

Detention of goods and 
vehicle on ground of 
mentioning incorrect 
vehicle number in E-
Way Bill (‘EWB’) 

The authorities detained goods during transit for 
mistake of mentioning of incorrect vehicle number 
in EWB. The proceedings under Section 129 of the 
CGST Act were initiated and demand of tax and 
penalty was confirmed.  
 
Taxpayer filed an appeal before the Appellate 
Authority and relied on Circular No. 64/38/2018 
dated September 14, 2018. The Circular 
specifically stated not to impose penalty under 
Section 129 in case of venial mistakes like 
mentioning one or two digits / characters of vehicle 
number incorrectly. Accordingly, the Appellate 
Authority set aside the order and imposed penalty 
of Rs.500/-.  
 

Mahalakshmi 
Packagers 
Manufacture, 2020-
VIL-19-GSTAA 
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PART C: ADVANCE RULINGS 
1. Taxability 

 

Applicant Relevant facts and observations of AAR 

Anil Kumar Agrawal, 
2020-VIL-118-AAR 
(KAR) 

The Applicant was Director of a Company and Partner of a Partnership 
Firm. The question before the AAR was whether incomes earned by the 
Applicant should be included in ‘aggregate turnover’ under Section 2(6) 
of the CGST Act. 
 
• Salary received as Director of a Company: 

The AAR bifurcated amount earned as Director into two categories 
and held as under: 

 
- Salary received as Executive Director is in capacity of employee 

and thus not includible in aggregate turnover [Clause 1 of 
Schedule III of the CGST Act]. 
 

- Remuneration received as Non-executive Director constitutes to 
be supply and being outward reverse charge supply [Entry No. 
6 of Notification No. 13/2017 – Central Tax (Rate) dated June 
28, 2017], it shall form part of aggregate turnover. 

 
• Amount received as Partner of a Partnership Firm: 

The AAR bifurcated amount earned as Partner into two categories 
and held as under: 

 
- Salary received as Partner is in the capacity of an employee and 

thus not includible in aggregate turnover. 
 

- Share of profit received as Partner is mere appropriation of 
money which does not qualify as supply under Section 7 of the 
CGST Act.  

 
NITYA Comments: The ruling is correct in law to the extent that it states 
GST is not applicable on salary received as Director and is contrary to 
advance ruling in the case of Clay Craft India Private Limited, 2020-
VIL-86-AAR. However, it is incorrect to the extent that it holds salary 
earned by Partner of a Partnership Firm is covered under Clause 1 of 
Schedule III of the CGST Act. This is because a Partner of a Partnership 
Firm is not an employee and allowance of salary to such Partner is 
nothing but appropriation of money. Refer to NITYA’s Insight | Issue 
119 | AAR Update | GST on incomes of Director and Partner dated 
May 12, 2020 for our detailed update on the Ruling. In order to put all 
doubts to rest, CBIC has issued Circular No. 140/10/2020-GST dated 
June 10, 2020. In this Circular, CBIC has clarified that renumeration 
received by Director as an employee (declared as ‘salaries’ in books of a 
company and subject to TDS under Section 192 of the Income Tax Act, 
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1961) is not exigible to GST. We have discussed the Circular in our 
update NITYA Insight | Issue 139 | CBIC Circular on applicability of 
GST on Directors’ remuneration dated June 12, 2020. 
 

Dolphin Die Cast (P) 
Limited, 2020-VIL-125-
AAR (KAR) 

The Applicant manufactured tools for a foreign buyer. The applicant 
transferred ownership of tools to foreign buyer without any physical 
movement of tools. Similarly, the Applicant purchased tools from a 
foreign supplier which was not physically imported into India. The 
question before the AAR was GST implications on the said transaction.  
  
The AAR noted that the terms ‘export’ (i.e. taking goods out of India to a 
place outside India) and ‘import’ (i.e. bringing goods into India from a 
place outside India) of goods as defined under Section 2(5) and Section 
2(10) of the Integrated Goods and Services Tax Act, 2017 (‘IGST Act’).  
   
The AAR observed that sale of tools to a foreign buyer does not qualify 
as export of goods as tools was not sent to a place outside India. Hence, 
GST is payable in this case.  
   
Similarly, purchase of tools from a foreign supplier does not qualify as 
import of goods as tools is not imported from outside India. Since location 
of supplier and place of supply is outside India, GST is not applicable.  
 
NITYA Comments: We have discussed this ruling in detail in our update 
NITYA Insight | Issue 132 | Judgment Update | GST implications on 
sale of tools to foreign buyer or purchase of dies from foreign 
supplier without their physical movement dated June 2, 2020. 
 

Tata Coffee Limited, 
2020-VIL-28-AAAR 
(KAR) 

The Applicant was engaged in the business of Coffee, Tea and Pepper 
plantation. Under the Karnataka Forest Act, 1963 (‘Forest Act’), trees 
surrounding coffee bushes, dead standing / wind fallen trees were 
mandatorily required to be deposited with the Government Timber 
Depots (‘GTD’). Thereafter, GTD auctioned the said trees to successful 
bidder and took 6 months to 1 year for the same. GTD deducted 10 
percent supervision charges and remitted balance consideration to the 
Applicant. 
 
The questions before the Appellate Authority for Advance Ruling 
(‘AAAR’) was whether depositing of timber to GTD under the Forest Act 
amounts to supply under GST. 
 
The AAR observed that the relationship between Applicant and GTD is 
of principal and agent and depositing of timber to GTD qualifies to be a 
supply of goods under Entry 3 of Schedule I to the CGST Act (i.e. 
supply of goods without consideration between principal and agent). 
Consequently, the AAAR upheld the order of the AAR. 
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Gaurish Sharma (G K 
Enterprises), 2020-VIL-
121-AAR (RAJ) 
 

NHAI awarded contract to a contractor for construction of four-lane 
highway. The contractor awarded part of work relating to shifting / 
erection of electric lines, to the Applicant.  
 
The question before the AAR was whether the Applicant qualifies to be a 
sub-contractor and eligible for benefit of concessional rate provided 
under Notification No. 11/2017 – Central Tax (Rate) dated June 28, 
2017 (‘Service Rate Notification’) or not. 
 
The AAR observed that the activity proposed to be carried out by the 
Applicant was independent work and cannot be treated as sub-contract 
work of main contract work. There was no nexus between construction 
of road and work proposed to be executed by the Applicant. Further, 
consideration for said work shall be separately borne by the concerned 
authority / utility. Basis this, the AAR held that the Applicant does not 
qualify to be sub-contractor nor benefit of concessional rate of GST shall 
be available in this case. 
 
NITYA Comments: The Ruling is incorrect since the Service Rate 
Notification provides concessional rate of GST on services provided by 
sub-contractor to main contractor where latter is eligible for concessional 
rate. In the absence of definition of sub-contractor under the Service Rate 
Notification, main contractor can allot any part of work to sub-contractor.  
 

Mahalakshmi Mahila 
Sangha, 2020-VIL-122-
AAR (KAR) 

The Applicant was providing catering services to educational institution 
under Sarva Shikshana Abhiyana scheme sponsored by the State 
Government. 
 
The AAR discussed following issues: 
 
• Whether catering services will be exempt under S. No.66 of 

Notification No. 12/2017-Central Tax (Rate) dated June 28, 2017 
(‘Service Exemption Notification’)?  
 
The AAR observed that catering services were provided within the 
school premises for primary school students which specifically falls 
under the above entry. Basis this, the AAR allowed the exemption. 

 
• Whether recipient should deduct TDS? 

 
The AAR observed that in terms of Section 51 of the CGST Act, TDS 
applies only on taxable supplies and not on exempt supplies. Since, 
the Applicant is engaged in exempt supplies, TDS is not applicable. 
 

 
  



 

 
 

11 

2. ITC 
 

Applicant Relevant facts and observations of AAR 

Wework India 
Management Private 
Limited, 2020-VIL-24-
AAAR (KAR) 

The AAR dealt with issue of admissibility of ITC on detachable sliding 
and stacking glass partition whose cost was capitalized in books of 
accounts. The AAR observed that these fittings are in nature of ‘addition 
or alteration to immovable property’ and qualify as immovable property. 
The AAR held that ITC will not be available being barred under Section 
17(5)(c)/(d) of the CGST Act. 
 
The AAAR set aside the order of AAR and allowed ITC on the ground 
that these goods are fixed to earth through nuts and bolts and can be 
dismantled without demolishing the civil structure. Hence, it does not 
qualify as immovable property. 
 
NITYA Comments: The ruling of AAAR is incorrect since the partitions 
were used with intent of permanent beneficial enjoyment of immovable 
property and hence, should qualify as immovable property only.  
 
The taxpayers procuring such partitions and intending to claim ITC, can 
consider obtaining similar advance ruling in their own case to avoid any 
future disputes.  
  

 
3. Classification and rate of tax 

 

Applicant Relevant facts and observations of AAR 

Venbakkam 
Commandur 
Janardhanan, 2020-
VIL-120-AAR (TN) 
 

The Applicant was engaged in supply of law journals in printed and 
electronic form (via DVDs/CDs/Pen Drive with security lock). After 
installation of software, user can access database (with weekly updates 
online) without using DVDs. Further, content can be accessed on the 
website with user id and password. The Applicant was not paying GST 
on printed books and was paying GST at the rate of 18 percent on law 
journals only (provided in electronic form). 
 
The question before the AAR was whether law journals provided in 
electronic form qualifies as ‘E-Book’ and attract GST rate of 5 percent.  
 
The AAR observed that e-books are electronic versions of printed books. 
However, DVDs/CDs do not contain electronic version of journals rather 
they provide software application. Further, data can be accessed on 
website through user id and password.  
 
Basis this, the AAR held that supply involving DVDs/CDs loaded with 
software (goods) along with license (service) constitutes to be composite 
supply of goods attracting GST rate of 18 percent. Such supplies do not 
fall within the scope of ‘e-book’ and therefore, not eligible for lower rate 
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of tax (i.e. 5 percent). The AAR further held that online access of 
database is covered under SAC 998431 and attract GST rate of 18 
percent. 
 

Siemens Limited, 2020-
VIL-19-AAAR (MAH) 

The Applicant executed various contracts for on-shore and off-shore 
supply of goods and services. The issue under consideration was 
whether freight charges recovered from customer without issuance of 
Consignment Note is eligible for exemption under S. No. 18 of Service 
Exemption Notification. 
 
The AAAR upheld the order of AAR that contracts are rendered as a 
single indivisible contract involving supply of goods, transportation of 
goods and installation and commissioning services. Hence, supply 
qualifies to be composite supply of works contract service and exigible to 
GST at rate of 18 percent. 
 

 
………………………. 
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