
MOVING THE 
IMMOVABLES - A GST 
CREDIT PERSPECTIVE



Taxation Laws and commercial realities often coincide. This is mostly due to evolving businesses, innovative 
ideas, changing operation structures etc. which cannot be put to brackets created by the statutes. The result is an 
enduring litigation. There are several instances in the past to endorse this, like taxation of works contract, excise 
duty on design & drawings, service tax on guarantee commission, GST on liquidated damages etc.

A similar issue that rests on a thin line is the meaning of ‘immovable property’ and its interpretation in the light of 
availing input tax credit under the GST Law. To put the context in perspective, Section 17(5) of the Central Goods 
and Services Tax Act, 2017 (CGST Act) lists down the supplies on which input tax credit shall not be available. 
Clause (d) restricts credit on goods or services used ‘for construction of immovable property’ by a taxpayer 
on its own account. Hence, credit is restricted on goods or services used by a taxpayer for construction of its 
immovable property.

The complication arises in determining when a structure would qualify as an ‘immovable property’ since immovable 
property is not defined under the GST Law. The complication multiplies in the current commercial world wherein 
the structures are mostly prefabricated or made-up of panels tied to each other using nuts and bolts. These 
structures are cost efficient, technologically advanced and have a better user acceptability. Not only structures, 
furniture and fixtures presently come in detachable form which are simply affixed using nuts and bolts.

The issue is not novel and was relevant under the erstwhile Central Excise regime as well. Unfortunately, the 
Excise Laws too did not provide for a definitive meaning of immovable property. This resulted into a plethora of 
litigation wherein the courts assessed the characterisation of goods (whether immovable or not) to determine the 
levy of excise duty

In case of Sirpur Paper Mills Limited v CCE, Hyderabad, 1998 (97) ELT 3 (SC), the Supreme Court held that 
whatever is embedded to earth, cannot simply be treated as immovable property. Since the machinery is fixed to 
earth for maximum efficiency in operations and safety only, it shall not qualify as immovable property. Likewise, 
the Supreme Court in Solid & Correct Engineering Works v CCE, Ahmedabad, 2010 (252) ELT 481 (SC) 
while deciding the taxability of asphalt drum mix plant, held that the machine was fixed to earth with nuts and 
bolts to provide wobble-free operations only. The intention was not to attach such machinery permanently to 
earth and hence, it cannot be treated as an ‘immovable property.’

In a different case, where drilling machines and mudguns were embedded on a concrete platform at a 25 feet 
height, the Supreme Court in TTG Industries Limited v CCE, Raipur, 2004 (167) ELT 501 (SC) held it to be 
an immovable property. It was observed that machines in question were not usually shifted from one place to 
another nor it is practicable to shift them frequently. Further, they can be shifted only by first dismantling them and 
then re-erecting them at another site.

1 Immovable property shall include land, benefits to arise out of land, and things attached to the earth, or permanently fastened to anything attached 
to the earth.



Recently, one such issue was dwelled upon by the Karnataka Appellate Authority of Advance Ruling (AAAR) in 
the case of We-Work India Management Private Limited, 2020 VIL 24 (AAAR). The question sought by the 
Appellant was over input tax credit entitlement on ‘detachable sliding and stacking glass partitions’ which, as per 
the Appellant, were movable in nature.  

The AAAR, based on the definition of immovable property  given under the General Clauses Act, 1897 held 
that immovable property shall be one which is attached to earth or attached to what is embedded to earth for 
its permanent beneficial enjoyment. As per the AAAR, this can be determined by laying-down the following two 
tests:

1. Extent of annexation: If the object is so annexed that it needs to be demolished to remove or it becomes             
 detachable, it would qualify as an immovable property. If it can be detached or removed without demolishing 
           the structure, it would not qualify as immovable property.

2. Intent of annexation: If an object is annexed with an intent to avail permanent beneficial enjoyment of  
 immovable property, it would qualify as immovable property. On the other hand, if the intent is of temporary   
           affixation, such object would not qualify as immovable property. 

Using these tests, the AAAR ruled that ‘detachable sliding and stacking glass partitions’ would not qualify as 
immovable property, as they can be dismantled and moved according to the requirements. Importantly, tests 
applied by the AAAR emphasised over a settled legislative framework. 

As discerned by the Supreme Court in Triveni Engineering & Industries Ltd. & Anr v CCE, 2000 (120) ELT 
273 (SC), “whether an article is permanently fastened to anything attached to the earth requires determination 
of both the intention as well as the factum of fastening to anything attached to the earth. And this has to be 
ascertained from the facts and circumstances of each case”.

Hence, the entire issue of availability of input tax credit on construction of immovable property hangs around 
facts and circumstances of each case. Note that the qualification of an object as an ‘immovable property’ under 
the Central Excise regime was favourable to the taxpayer. Under GST, the tables have turned. 



Now, it would be interesting to see how the taxpayers apply the tests for qualification of an object as movable or 
immovable and how the authorities apprise themselves of the commercial realities in applying the tests. 

A legal battle is certainly on the cards!!  
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