
Retrospective taxation between 
clubs and members I Striking down 
the jurisprudence



“The art of taxation consists in so plucking the goose as to procure the largest quantity of feathers with the least 
possible amount of hissing”
                     -  Jean Baptiste Colbert

These days, Government is quite regularly choosing the path of retrospective taxation to put straight their intent 
and understanding of law. It however fails to determine taxpayers’ toil and repercussions of bringing out such 
changes. One such amendment recently proposed in Finance Bill 2021 is expansion in scope of term ‘supply’ 
under Section 7 of the Central Goods and Services Tax Act, 2017 (‘CGST Act’) to include within its ambit, 
transactions undertaken between a person, other than an individual (association, club or society) and 
its members, and that too retrospectively w.e.f. July 1, 2017. Explanation appended to such clause deems 
association and members as two separate persons.

The genesis of taxation of supplies between an association and its members dates back to sales tax and service 
tax regime. The said issue was highly litigated under previous regime and owing to bad framing of GST law, 
cropped up under this regime as well. In a pre-anticipated move to create protective shield around such levy 
before taxpayers approach Courts under GST, the Government has brought this amendment and has validated 
the levy.

This article attempts to analyze the legal correctness of proposed amendment and validity of retrospectivity 
provided to it.

Background of amendment

The agenda for amendment was tabled at 39th GST Council Meeting wherein the Council examined need for 
such amendment in the light of Supreme Court judgement in case of State of West Bengal v. Calcutta Club Limited 
and CCCE & ST & Ors. v. Ranchi Club Limited, 2019-VIL-34-SC-ST. The said judgement was pronounced in 
favour of taxpayers, ruling that no tax can be levied on goods and services supplied by clubs to its members, 
hailing the ‘Principle of Mutuality’ between them.

Considering implications under GST regime, the Government reconstructed the very basis of said judgement 
and proposed an amendment whereafter both association (whether incorporated or not) and members will be 
treated as distinct person. The proposed deeming fiction will rebuke ‘Principle of Mutuality’ and will attract levy of 
GST on all transactions between clubs and its members. However, taxpayers can still contest levy of sales tax 
and service tax basis Calcutta Club and Ranchi Club judgement (supra).

Retrospective application of amendment

Time and again, the legislature is using retrospective amendment as a tool to deal with or cut short the judicial 
verdict pronounced against revenue. The present amendment has also been done in wake of Supreme Court’s 
judgement striking down a tax levy. It is undoubted that legislature has adequate powers under the Constitution to 
bring about retrospective amendments. However, the validity of retrospective amendments have been challenged 
numerous times in past before various forums.

The Courts have consistently upheld the validity of retrospective application of laws when the same are curative 
or clarificatory in nature. The Courts observe that such amendments clarify the intent of legislature in respect of 
existing provisions and hence are accepted with retrospective effect.

The retrospective application in case of indirect taxes has also been challenged on ground that taxpayers cannot 
make post-facto recovery of taxes from consumers. It, thus, creates a financial burden on them. However, under 
plethora of jurisprudence, it remained to be a shallow ground for challenging retrospectivity.



Basis the trend of amendments made in erstwhile and present regime, it can be construed that the Government 
always intended to tax supplies between association and its members and hence, impugned change only cleared 
air of doubt surrounding such levy. Hence, expansion in scope of ‘supply’ can be construed as clarificatory 
change brought about to cure pre-existing lacuna of law.

Summing Up

The Government is determined to tax transactions between clubs and its members. What is most surprising 
here is that in both positive tax regime (amendment brought in 2006 in Section 65) and negative tax regime 
(amendment brought in 2012 in Section 65B) under Service Tax, the legislature introduced similar provision 
in the Finance Act, 1994 for levy of service tax on such transactions in light of adverse High Court rulings. 
However, when GST was introduced, they decided not to have a similar provision under GST. Hence, it is not 
that Government was taken by surprise by decisions of Calcutta Club and Ranchi Club judgement (supra) and 
therefore missed to introduce provision under GST. Considering that ‘Principle of Mutuality’ was already being 
tested before the Supreme Court and various High Courts under erstwhile laws, the legislature should have been 
more cautious while framing GST law. Further, there was ample time to undertake damage control and amend 
the law at the earliest instead of waiting for almost 4 years!

A fierce legal battle might be round the corner once the Bill is enacted and amendments take effect retrospectively. 
While revenue is in better position to contest retrospectivity, taxpayers can contest levy of interest for past 
transactions. Liability created retrospectively could not entail punishment of interest for default in law which didn’t 
even exist at that time. Having said that, the clubs and associations will have a hard time bearing GST cost of 4 
years in one go, since they would have collected amount from members without factoring GST in it.
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