
Assessment under Customs: An 
unending dilemma!



Apropos customs clearance of imported goods, the Customs Law underwent an overhaul in the year 2011, 
whereby, the process of assessment of imported goods by Proper Officer was substituted with self-assessment 
process. The self-assessment process was fraught with challenges. One such issue hovering the industry at 
large is whether or not there is a requirement of challenging a Bill of Entry in each case before claiming refund 
by the taxpayer or before raising demand by the Proper Officer for normal period of limitation, particularly 
when there is no lis between the importer and the Revenue.

This issue came up for consideration before the Larger Bench of the Supreme Court in the case of ITC 
Limited v. CC, 2019 (368) ELT 216 (SC). The Court held that even during the self-assessment regime post 
2011, the position of law has remained unchanged. The endorsement made by the Proper Officer on the Bill 
of Entry is an order of assessment. It cannot be said that there is no order of assessment passed in such a 
case. When there is no lis, speaking order is not required to be passed in ‘across the counter affair’.

The ruling of the Apex Court set the issue awry as the industry had been claiming refund without challenging 
the Bill of Entry. Resultantly, the refund claims were being rejected for want of challenge to Bills of Entry. The 
shadow of the ruling has also materialized into disputes where demand raised by the Revenue is also being 
set-aside by the Appellate Tribunal or High Courts. 

The Change
Prior to 2011, Section 2(2) of the Customs Act, 1962 (‘Customs Act’) provided for definition of the term 
‘assessment’ to include provisional assessment, re-assessment and any order of assessment in which the duty 
assessed is nil. The procedure of assessment was provided under Section 17 of the Customs Act. Section 17 
stipulated that after an entry is made by an importer for any imported goods, the same shall be examined and 
appropriate duty thereon be assessed. Correspondingly, Section 27 of the Customs Act provided for refund 
of any duty paid by importer in pursuance of an assessment order. A holistic evaluation of the provisions that 
existed prior to 2011 reveal that an assessment order passed by Proper Officer was a precursor to any refund 
or demand under the Customs law. 

Post 2011, the definition of ‘assessment’ was amended to include self-assessment, and the procedure of 
assessment under Section 17 was also modified to align with self-assessment regime. Similarly, Section 27 
witnessed removal of condition of filing refund in pursuance of an assessment order.

The Supreme Court in the case of ITC Limited (Supra) observed that deletion of the expression ‘in pursuance 
of order’ from Section 27 of the Customs Act had no impact on its meaning and self-assessment continues 
to be an order of assessment. Relying on the earlier decisions of the Supreme Court rendered prior to self-
assessment regime in the cases of Priya Blue Industries Ltd. v. Commissioner of Customs - 2004 (172) 
ELT 145 (SC) and Collector of Central Excise v. Flock (India) - 2000 (120) ELT 285 (SC), it was held that 
a refund claim contrary to an assessment order was not maintainable unless the assessment order was 
reviewed or modified in appeal. 

This impacted the practice hitherto being followed by the industry as also the Revenue as it ruled out the 
option of filing a refund claim against assessed Bill of Entry without challenging it in appeal. The entire industry 
is now in a dilemma qua the pending claims filed prior to passing of the said judgement since their otherwise 
legitimate claims have become doubtful. 

Way Forward: Appeal or Amendment?
The Apex Court in the case of ITC Limited (Supra) held that self-assessment order is nevertheless an order 
and Section 128 of the Customs Act stipulates filing of an appeal against ‘any order’ which is of wide amplitude. 
Thus, an appeal lies against a self-assessed Bill of Entry. In absence of modification or amendment in Bill of 
Entry, Section 27 cannot be invoked.



In the above context, a question arises as to whether an amendment of Bill of Entry can be undertaken under 
Section 149 of the Customs Act or only an appeal lies in all such scenarios. The question gains prominence as 
there is no prescription of time limit for taking action under Section 149 by a taxpayer and there is no statutory 
mandate to prefer an appeal for seeking modification of a Bill of Entry after or before taking action under 
Section 149. Notably Section 149 may also serve as a huge relief for such taxpayers who have not preferred 
an appeal and are merely claiming the refunds. 

Section 149 of the Customs Act provides for amendment of Bill of Entry post customs clearance basis 
documentary evidence existing at the time of clearance of goods. This provision was amended via Finance 
Act, 2019 which granted rule making power to provide for form and manner of such amendment and the time 
limit, if any. No such form or time limit stands prescribed as on date. Thus, whether a taxpayer who has not 
filed an appeal against the Bill of Entry but has preferred a refund claim is entitled to seek amendment of 
assessed Bill of Entry basis which a refund has been claimed. 

Provisions of Section 149 have the effect of modifying an order of assessment of a Bill of Entry. In a series 
of judgements for period prior to 2011, the Courts have taken a view that proper officer should undertake 
amendment if valid documentary evidence is provided by the taxpayers irrespective of whether or not Bill of 
Entry has been challenged. Any refund arising out of such amendment will be duly covered by Section 27 of 
the Custom Act. 

Conclusion 
Essentially, the ITC judgment has put the taxpayers claiming refund without challenging assessed Bill of 
Entry in a dilemma. Refund can now be claimed either after challenging the Bill of Entry in appeal or seeking 
modification of Bill of Entry. It will be interesting to keep a watch on the developments in this space. 
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