
Definition of Business – Text or 
Context?
“Separate text from context and all that remains is a con.”

― Stewart Stafford



In this article, the authors will talk through the legal issues in light of the recent judgement of Gujarat High 
Court in the case of Nagri Eye Research Foundation v. UOI, 2021-VIL-534-GUJ. The judgment dealt with 
the issue regarding scope of the term ‘business’ and inclusion of the activities provided by a Charitable Trust 
under supply of goods. Before probing into the issues, it is imperative to discuss the background briefly 
relevant to the present issue.

It started with the ‘inclusive’ definition of manufacture under the erstwhile Central Excise Law wherein there 
were lot of disputes on the issue as to what construes to be a manufacture. The matter is not settled till date 
and large number of litigations are pending before the courts. 

The saga continued under the Goods and Services Tax (‘GST’) regime as well. GST is applicable on supply 
of goods and services in course or furtherance of ‘business’. As the saying goes ‘the past is behind, learn 
from it’. Seems like, the draftsman has not learnt from the past. The definition of ‘business’ under GST is 
on similar footing just like the definition of ‘manufacture’ under erstwhile Central Excise Law. The definition 
of business is inclusive definition which includes any trade, commerce, manufacture, profession, vocation, 
adventure, wager, or any other similar activity. It further includes ancillary or connected activities irrespective 
of its volume, frequency, continuity. Nonetheless before setting upon to the tune of definitions for various 
terms and expressions used in the Central Goods and Services Tax Act, 2017 (‘CGST Act’), Section 2 of the 
said Act uses the expression ‘In this Act, unless the context otherwise requires’. This clearly suggests that 
legislature requires a person to ponder upon the spirit of circumstances while reading down the words of law.

The expressions ‘trade’1 and ‘commerce’ have not been circumscribed under the CGST Act. Going by the 
dictionary meanings, the term ‘trade’ implies the activity of buying and selling. On the other hand, the term 
‘commerce’2 simply means the activities involved in buying and selling things. Thus, the moment there is a 
supply of goods or services then it would get covered as trade or commerce. Further, one-off activities can 
also get covered as the volume, frequency, continuity is irrelevant. If we apply literal interpretation, then 
anything done for quid pro quo will be termed business.\

As rightly pointed out by Dan Simmons ‘Context is to data what water is to a dolphin’ its one’s onus to perceive 
for the intention veiled behind the words. For securing such onus, meaning of business shall be the one which 
in general parlance is regarded as business. All other terms of the definition of business shall be understood 
being in line with this dominant intent of the definition. Therefore, if an activity is not business at first place, 
then volume, frequency or continuity cannot alter it into a business. Anything ancillary to a non-business 
activity would not be designated as business.

The Apex Court unearthed this onus in a landmark move vide its judgment in the matter of CST v. Sai 
Publication Fund, [2002] 126 STC 288 (SC) and held that trust primary object is to spread the message 
of Saibaba of Shiridi which does not amount to business. The publication of books, pamphlets and other 
literature containing the message of Saibaba under the aegis of “Sai Publications” is ancillary to this main 
object of Sai Publications. Unless there is an independent intention to carry on ‘business’ in the incidental 
or ancillary activity then any transaction incidental or ancilliary to a non-business activity would not normally 
amount to “business” 

1Cambridge Dictionary : is the activity of buying and selling, or exchanging, goods and/or   services between people or countries
 Merriam Webster : is the business of buying and selling or bartering commodities
 Dictionary.com : is the act or process of buying, selling, or exchanging commodities, at either wholesale or retail, within a country or between  
 countries

2Cambridge Dictionary : means the activities involved in buying and selling things
Merriam Webster : means the exchange or buying and selling of commodities on a large-scale involving transportation from place to place
Dictionary.com : means an interchange of goods or commodities, especially on a large scale between different countries (foreign commerce) or 
between different parts of the same country (domestic commerce); trade; business



The definition of business under GST law has been borrowed from erstwhile State VAT laws. Therefore, it 
becomes necessary to look into the jurisprudence available on this subject.

In case of University of Delhi v. Ram Nath, AIR [1963] SC 1873, it was held that it’s incongruous to call 
educational activities offered by university as business. Education is more a mission and a vocation rather 
than a profession or trade or business. The activity of serving food in the dining hall was a minor or ancilliary 
part of the overall non-business activity of the university and is not liable to tax.

Similar issue arose in case of Tirumala Tirupati Devasthanam v. State of Madras [1972] 29 STC 266 (Mad) 
where silverware which are customarily deposited in the hundis by devotees are sold. It was held by the 
Madras High Court that the Devasthanam’s main activities are religious in nature and the sales of silverware 
is just incidental to the main activity and is not liable to tax.

Analysis of Gujarat High Court decision
This is the first of its kind ruling by the High Court. The Hon’ble Gujarat High Court upheld the order of 
Appellate Authority for Advance Ruling (‘AAAR’) and held that Applicant is a Charitable Trust and hence, 
a person under the CGST Act. Ergo, the activities of the Applicant to supply medicines for a consideration 
without any pecuniary benefit will squarely be covered under the definition of business. Accordingly, Applicant 
was directed to get registration and pay GST on supply of medicines.

The sale of medicines was incidental activity of the Applicant. The High Court did not dwell upon the fact that 
the main activity of the Applicant is not a business hence incidental activity cannot also become business. The 
High Court applied the test of’ ‘main activity’ on sale of medicines and made this conclusion. 

Way ahead
The decision of Gujarat High Court has come up with an addition to the affliction of Charitable Trusts and has 
unfastened the pathway for litigation. 

In Authors’ view, the Gujarat High Court’s decision is completely bad in spirit of law. The Trust Deed, in general 
elicits the objectives and indicates the sources via which the resources and finance of the Trust is obtained. 
This judgment would impact the positions of educational trust, religious trust and other bodies which are 
formed for non-business purpose. If this judgment is applied, then any sale of moveable property by them for 
a consideration would attract GST. 

The Author would urge the Government to come up with simplified scheme for taxation of above entities. 
A reference may be taken from Income Tax Act. The Government can issue a certificate to all such bodies 
confirming their functionality to be non-business and clarify that incidental supplies made by them would not 
attract GST.
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