
Extension of limitation during pandemic: 

Sowing a Seed for litigation! (Part 2)



Apropos limitation period under GST Law amidst Covid19 pandemic when the industry was fraught with 
challenges, the mystery has been deepened by the Central Board of Indirect Taxes and Customs (CBIC) 
by issuing a circular loaded with obscurities. In our last article (link), we dealt with the issue of applicability 
of Supreme Court Order extending limitation period in all special and general laws, whether condonable or 
not. We discussed that an Order passed under Article 142 of the Constitution of India, 1950 does not apply 
against a statutory provision, if one exists to cater to the special circumstance such as Covid19. It is merely 
a supplement and not supplant to a law. Thus, in view of Section 168A of the GST Act, the Supreme Court 
Order shall not automatically apply and the respective extensions granted via Statutory Notifications under 
GST laws shall apply. 

This issue was deliberated by the GST Council in its 43rd meeting held on May 28, 2021 and it found a 
superficial mention in the press release, which raises a doubt over the attention such a complex issue gained 
therein. The Press Release stated that wherever the timelines for actions have been extended by the Supreme 
Court, the same would apply. CBIC has now issued Circular No. 157/13/2021-GST dated July 20, 2021 
(Circular) to demystify the issue. The Circular acknowledged that statutory provisions and notifications are 
applicable for actions that are not covered by the Supreme Court Order. The interpretation by CBIC as regards 
what is covered (or not covered) by the Supreme Court Order has opened floodgates and has sown the seeds 
for litigation.

The Circular leaves a room for intendments to creep in and allows a taxpayer to differ from the stand taken 
by GST Authorities basis the Circular on the Supreme Court Order. It is a trite law that a judgment is never 
interpreted like a statute giving it strict or purposive interpretation. They are always seen contextually and in 
the framework of litigants involved therein. Needless to say this Circular is an attempt by CBIC to undertake 
such an exercise. Moreover, the Circular, being issued under Section 168(1) to ensure the uniformity in 
implementation of the GST Law, is binding only on the field formations / officers under the aegis of CBIC. 
Thus, State Tax officers and taxpayers are entitled to take a view or form an opinion different from the Circular 
basis their interpretation of the Supreme Court Order.

In view thereof, it is imperative to independently examine the Circular in context of the Supreme Court Order. A 
cursory glance of the Circular would suggest that the CBIC sought a legal opinion on the interpretation of the 
Supreme Court Order. Ideally, such an opinion should be obtained from the Attorney General who is the highest 
law officer in the Central Government, however, there the Circular throws no light to this effect. Basis the legal 
opinion so obtained, the CBIC has concluded its view that the Supreme Court Order is applicable in respect 
of any appeal which is required to be filed before Joint / Additional Commissioner (Appeals), Commissioner 
(Appeals), Appellate Authority for Advance Ruling, Tribunal and various courts against any quasi-judicial order 
or where proceeding for revision or rectification of any order is required to be undertaken and is not applicable 
to any other proceedings under the GST Laws.

The aforesaid view is based on the legal opinion which started with culling out the right principle from the 
Supreme Court Order that the extension granted by Supreme Court Order applies only to quasi-judicial and 
judicial matters relating to petitions / applications / suits / appeals and all other proceedings. To this extent 
the Circular was in line with the intended objective of the Supreme Court Order vis-à-vis prevailing situation 
of pandemic. However, it derailed completely thereafter by stating that the applicability will only extend 
to proceedings of appeals, reviews, revisions etc., and not to original adjudication. Original adjudication / 
jurisdiction of a court is construed to mean the power to hear a case for the first time, as opposed to appellate 
jurisdiction, when a higher court has the power to review a lower court’s decision.

On a careful perusal of the Circular, it is evident that the Circular applies the principle of ejusdem generis 
when it interprets the phrase ‘all other proceedings’ and states that the words succeeding a phrase shall 
have the same meaning or sense as assigned to the words preceding it. In that context, the phrase ‘all other 
proceedings’ was interpreted to mean that the Supreme Court Order applies only to an Appellate Proceedings 
or proceedings undertaken post passing of an adjudication order. The Circular further provides for existence 
of a lis to be a pre-condition for applicability of the Supreme Court Order. In addition, it categorically rules out



for disposal of applications for refund, applications for revocation of cancellation of registration, adjudication 
proceedings of demand notices, disposal of pending appeals, etc. Lastly, that the issuance of a show cause 
notice, granting time for replies and passing orders will not be covered by the Supreme Court Order. 

The Circular raises a fundamental doubt as regards exclusion of original quasi-judicial proceedings out of the 
scope of Supreme Court Order. Notable that the Supreme Court Order uses the expression suits, applications 
and petitions which precedes the phrase ‘all other proceedings’. The Circular despite referring to these terms, 
has interpreted the same to mean appellate proceedings. In other words, even though suits, applications 
and petitions fall under original side of jurisdiction of any judicial or quasi-judicial authority, and therefore duly 
covered by the Supreme Court Order, the Circular has interpreted the same to the contrary.

The Supreme Court Order, if contextually read, provides for three things relevant for determination of its 
coverage viz. whether there was any difficulty faced in approaching the forum due to the pandemic, whether 
there was any lis involved and whether the proceedings conducted are judicial or quasi-judicial. If all the three 
necessary concomitants are met, there shall not be any dispute on application of the Supreme Court Order 
and extension of limitation to that extent under GST law. In such a scenario, all proceedings whether or not 
they are original proceedings, must get benefit of the Supreme Court Order. CBIC is an executive body to 
implement the dictats of GST Council, who accepted that timelines for actions will be extended wherever 
permitted by the Supreme Court. Therefore, CBIC was not free to adopt or substitute its own interpretation. 
However, in the Circular, instead of complying with the directives of GST Council, it curtailed and narrowed 
down the benefits extended by the Supreme Court Order to appeals alone.

It is equally important to note that the Constitutional Courts and the Customs, Excise and Service Tax Appellate 
Tribunal are consistently taking a view favorable to the taxpayers and have extended benefits of limitation 
more often than not. However, GST authorities and those operating under Customs, Excise and Service Tax 
laws are adopting a myopic view by applying extensions granted under statutory Notifications only. Now these 
authorities will rely on the Circular to foster their myopic view. Thus, instead of demystifying the dark clouds 
and lead the authorities in right direction, the Circular has opened floodgates and sown seeds for litigation 
basis denial of extension of time under various original proceedings by the authorities. Such proceedings 
would inter-alia include filing of refund claims, applications for revocation of cancellation of registration, etc.

The Circular, instead of clarifying, has complicated the issue and has enhanced the vulnerability of industry 
which is going through economic turmoil as an outcome of pandemic. Till the time Supreme Court clarifies 
its own Order, the debate qua the extension granted by statute and notifications issued under GST vis-à-vis 
time limit extended by the Supreme Court Order, as also the applicability of Supreme Court Order to original 
quasi-judicial proceedings will continue to hover. The stage is set for an all-round spurt in litigation emanating 
from rejection of various claims on account of limitation period. It will be interesting to watch this space and 
see whether CBIC will suo moto rectify the mistakes in the Circular or the same will be done by Constitutional 
Courts.
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