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Much water has flown under the bridge on the issue of taxability of intermediaries under GST Law in such a short 
span of time, an unfavorable judgment of Gujarat High Court in the case of Metal Recycling Association of 
India v. UOI, 2020-VIL-341-GUJ and then a dissenting opinion of the Division Bench in the Bombay High Court 
in case of Dharmendra M. Jani v. UOI, 2020-VIL-470, 472-BOM. Pursuant to this, the issue is under scanner 
of tax authorities and many companies are being enquired to this effect. These enquiries usually culminate into 
GST demands. 

In this regard, the write up will cover this issue from two perspectives; this first article will highlight the dispute 
involved in taxability of intermediaries and whether the issues being agitated holds any water; and second article 
will cover tests of intermediary and jurisprudence that has evolved on the issue. 

Concept and Dispute 

With emergence of modern era of international trade, various businesses found their place in the supply chain. 
The business model of Intermediaries gained prominence with time for connecting with suppliers or customers 
located in different countries. Thus, an intermediary act as a broker or agent and facilitates a supply between 
supplier (say located outside India) and recipient (say located in India). The Integrated Goods and Services Tax 
Act, 2017 under Section 2(13) defines intermediary in a similar fashion. The transaction is pictorially depicted 
hereunder:

Where Intermediary located in India provide services to recipient outside India and receives foreign exchange, 
the question of taxability arises i.e. whether such services will qualify as export of services or not. GST is a 
consumption-based levy and it is therefore imperative to evaluate the place of supply to determine whether the 
services are being consumed within the taxable territory or within the jurisdiction of a particular State to which 
the collection goes to. 

Section 13 of the IGST Act provides for place of supply in cases of services where location of supplier or location 
of recipient is outside India. Section 13(8) of the IGST Act deals with determination of place of supply in cases of 
‘intermediary’, and states that the same will be the location of supplier of service provider. 

The implication of Section 13(8) on the intermediaries is two-fold viz. the services would otherwise qualify as 
‘export of service’ in terms of Section 2(6) of the IGST Act and become taxable, and the GST charged is not 
available as credit or refund to recipient. The issue agitated in this scenario is that whether a provision like 
Section 13(8) can make a service taxable which is otherwise non-taxable for reasons that service recipient is 
outside India and consideration is received in foreign currency. 

The issue requires evaluation of principle of constitutionality of a statute in the light of Article 245 and 286 of the 
Constitution of India, 1950 (‘Constitution’), in as much as the said articles prohibit a legislation beyond the India 
territory. What also needs consideration is whether there is intelligible differentia between the services provided 
by intermediary and other export of services. Consequently, the issue boils down to the aspect of legislative 
competence of Parliament and whether such provisions are ultra vires the tenets of Constitution or the provision 
is unfair in so far as the taxability of intermediaries are concerned.
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Jurisprudence on the issue

The Gujarat High Court held that Section 13(8) is not a deeming fiction in the law. It is a stipulation by the statute 
legislated by the Parliament to consider the location of the service provider of intermediary to be the place of 
supply. Similar situation also existed during the Service Tax regime as well and there is consistency in the stand 
taken by the legislature to this extent. Further, there is no distinction between the services provided in India and 
outside India as merely raising an invoice of export and receiving convertible foreign exchange does not qualify 
the services to be export specifically when the Parliament in its own wisdom has thought it fit to consider the 
place of supply in India. 

To the contrary, the favorable opinion of the Bombay High Court stated that the extra-territorial effect given by 
Section 13(8) has no real connection or nexus with the taxing regime in India. In the same case, the dissenting 
opinion expressed was that there is a presumption of constitutionality in favor of law made by the Parliament. 
Further, Article 286(2) empowers formulation of principles for determination of situs of supply. Section 13(8) is 
enacted in pursuance of the same and is legitimately placed under law. Accordingly, the provisions are not ultra 
vires the law. 

Analysis

Having set the background, it is imperative to examine the issue in the light of the provisions of the Constitution 
and the jurisprudence available as regards constitutionality of a provision in a statute. 

Apropos taxes, it is well settled that there is no room for fairness in its levy and collection. Thus, the Parliament 
and State legislatures have been granted power to levy and collect taxes and the mandate is to not legislate law 
beyond the powers conferred under the Constitution. Policy making is an exclusive domain of the legislature. 
Judicial Scrutiny of such policies by invalidating the law made by Parliament is permissible in limited cases. 

Thus, unless a law clearly violates the Constitutional principles, it cannot be said to be invalid merely on grounds 
of unfairness. Article 286 restricts such levies where the supply is undertaken outside State. However, Article 
286(2) grants power to Parliament to frame laws to regulate such supplies. Further, Article 245 provides for 
application of laws only to the extent of territory of India. However, it also makes it clear that any law cannot be 
made invalid merely because such laws have extra-territorial operation.

Hence, these provisions are in line with the Constitutional mandate and the there is no doubt on legislative 
competence of Parliament and therefore are not ultra vires the Constitution. The argument that there is no nexus 
of services with Indian territory will fail in the light of the provisions enacted in wisdom of legislature. Further, 
one also needs to acknowledge that the service provides who have been sought to tax are in India, and hence 
there is a sufficient nexus in India to tax the transaction. Further, there is intelligible discrimination between 
intermediary and other exporters of services basis the nature of service, and the difference is not artificial.

All in all, the provisions under Section 13(8) are legally enacted and does no mischief with the provisions of the 
Constitution. Thus, the disputes are not legally tenable specially in the light of the presumption of constitutionality.  

 



Conclusion

For a law in its teething stage, so much dispute is unwarranted and a clarification in this regard is imperative. 
The complexities are set to stay for some time till the issue gets finally decided by the Supreme Court. While 
the constitutionality of the intermediary cannot be questioned, there are several disputes being created by the 
authorities on the classification of a service as an intermediary service, with legislature disputing multiple services 
as intermediary services. There are no set parameters being followed in such scenarios which is resulting 
to illegitimate demands and advance rulings. We will continue this discussion in the next article dealing with 
parameters to be followed for determining the correct nature of service (as intermediary or otherwise). 
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