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Introduction

In this current era of globalization where boundaries are blurring, business entities operate across countries 
or regions for getting advantages which are specific to particular jurisdiction, such as better access to 
technology, improved labor productivity, infrastructure, lower costs and so on. Transactions involving multiple 
jurisdictions necessitate effective and efficient utilization of supply chain resources as well as assistance of 
“agents” or “intermediaries.” The taxability of intermediaries has become a serious issue for both corporates 
and intermediaries, as the 18 percent GST differential frequently becomes a deciding factor in whether or not to 
engage Indian service providers.

We examined the taxability of intermediaries in Part-1 of this article, as well as the debate over constitutional 
challenges to it. We discussed how the statute has the power to prescribe place of supply of intermediate 
services as the location of the supplier, even though the customers are located outside of India and the supplier 
is paid in foreign currency.

The purpose of this Part is to critically examine the relevant tests for determining when a service qualifies as an 
intermediary service.

Background

Intermediary is defined as a broker, agent, or any other person who arranges or facilitates the supply of goods 
or services between two or more persons but does not include a person who supplies such goods or services 
on his own account. The definition includes a person who arranges and facilitates supply between two persons, 
rather than independent supplier of such services.

The dispute over the taxability of intermediary began when the government decided to provide a different place 
of service provision for intermediary (location of service provider) vis-à-vis other services (location of service 
recipient). The issue was aggravated by the department’s strategy to use this as a tool to tax any and all 
transactions that took place under the guise of an intermediary. The Integrated Goods and Services Act, 2017 
(‘IGST Act’) introduced similar provision and definition of intermediary as under service tax regime, which has 
kept the prevailing issue ablaze. As a result, regardless of whether the payment is realized in foreign currency, 
intermediary services provided to a person located outside can never qualify as export of service. In past, 
department has contended that IT services, BPO services, management consultancy services, sub-contract 
arrangements etc. all fall under scope of intermediary without looking into the arrangements per-se. 

Based on the foregoing, test for intermediary service qualification has become critical, and one must delve deep 
into definition to cover inclusions / exclusions. 

Relevant tests to determine Intermediary

Certain measures can be laid out for determining whether a service qualifies as an intermediary service or not 
based on analysis of definition, various Court and Tribunal decisions, and the Education Guide released by CBIC 
during the previous regime.

Facilitation of supply between different persons

First and foremost, the intermediary service mandates existence of at least 2 more persons in addition to 
intermediary whose supply is being facilitated by intermediary. Further, to determine whether intermediary is 
facilitating or arranging supply between two or more persons, service provider’s interaction with third person is 
a critical factor. In our view, there is no facilitation or arrangement of supplies if the service provider does not 
interact with anyone other than his customer.



Ancillary nature of intermediary service vis-à-vis main supply

Another important criterion is that the intermediary service should be ancillary to the main supply of goods 
or service being offered. For example, if the interaction with the third party is solely for data collection or market 
research, there cannot be any intermediary service since principal is not making any supply to the participants. 
Paragraph 5.9.6 of the Education Guide explains that for intermediary to exist, there must be two supplies 
i.e. the principal’s primary supply to a third party for which consideration is exchanged between them, and 
intermediary’s supply for which an agency’s fee or commission is charged. 

Supply of goods or services on own account

Last but not least, it is imperative to note that the definition excludes anyone who provides goods or services on 
their own account. The test is often mis-interpreted to mean that wherever service provider and service recipient 
are engaged on principal to principal basis, the services will not qualify as intermediary. However, in our view, 
the test means that intermediary is service provider who acts as an agent in front of a third party to facilitate 
supply or procurement for the principal. As a result, a service provider who provides or procures services on its 
own account for further supply (like sub-contacting arrangements) is not considered an intermediary.

In service tax regime, there are several decisions which clarify the scope of intermediary. A leading case on 
the issue is GoDaddy India Web Services Private Limited, 2016 (46) STR 806 (AAR), wherein the Applicant 
sought to supply direct marketing, branding and offline marketing services, including informing GoDaddy US 
on various aspects of the market environment, upcoming festivals and holidays in order to roll out ads on time, 
among other things. The AAR held that it did not constitute an intermediary because the above activities will be 
provided by the Applicant on its own account. 

In another case of Chevron Philips Chemicals India Pvt. Ltd. v CCE, 2019-VIL-763-CESTAT-MUM-ST, 
Appellant was providing sales promotion services to overseas group business. The Tribunal found that the 
Appellant had no part in determining the pricing or negotiating with clients or any third parties. Basis above, the 
Tribunal concluded that these services will not be intermediary services. 

While the above rulings and many more are in favour of taxpayers, the department frequently disregards these 
rulings and interprets intermediary in the broadest sense possible. 

Will Circular come to taxpayer’s rescue?

The CBIC recently issued Circular No. 159/15/2021-GST dated September 20, 2021, to clarify the scope of 
‘intermediary services’. Notably, the Circular has stated primary requirements for intermediary services that is 
analogous to relevant tests for determining intermediary services discussed above. Importantly, it clarifies that 
sub-contracting services as well as business process outsourcing (BPO) services are not covered by the scope 
of intermediary services.

While the industry is celebrating the issuance of this Circular and rightly so (God knows what the department 
would have done in the absence of this Circular), the implications for majority corporates are still unknown. The 
business complexities these days warrant that scope of work is assorted and hence arrangements are much 
more complex (not straight forward). For this reason, industry still feels that the complexities for intermediary 
services are bound to continue in coming times1. 

1GST: Not all intermediaries out of the woods, will continue legal tussle against government
Read more at:
https://economictimes.indiatimes.com/industry/banking/finance/gst-not-all-intermediaries-out-of-the-woods-will-continue-legal-tussle-
against-government/articleshow/86501296.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst



Because the line between “intermediary services” and “other services” is so thin, the authors recommend that 
a detailed agreement clearly defining the scope of services be drafted. This enables relevant tests to determine 
the nature of services to be performed correctly. Simultaneously, any scope of service that is not performed and 
may cause doubt in the department’s mind should be avoided. Let us hope that the department issues another 
Circular after taking into account complex practical situations, so that there is more clarity on this issue.
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