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Customs: Setting right the
legal framework



With the Indian economy recovering from the impact of a global pandemic, the Union Budget 2022 had the 
responsibility to set the right futuristic course for its progress. As presented, the Budget endeavoured to address 
several key concerns for the industry, aimed at providing boost for the economic sentiments and fulfilling the 
expectations of the industry at large. 

Apart from the objective of providing impetus to growth, the Budget was also used to set right some legal lacunae 
found by the Courts. There are umpteen instances in the past where through introduction of provision in Finance 
Bills, retrospective amendments have been introduced seeking to remove the lacunae in law and make the 
judicial pronouncements nugatory. 

History repeated itself when Budget 2022 made retrospective amendment to cater to the highly debatable and 
contagious issue of ‘Proper Officer’ under the Customs Act, 1962 (‘Customs Act’). The issue became a major 
obstacle for various authorities like officers of Directorate General of Revenue Intelligence (‘DRI’), officers of 
Customs (Preventive) and officers of Customs (Audit) in performing functions under the Customs Act, after 
pronouncement of a judgment by the Supreme Court in case of Canon India Private Limited v. UOI, 2021-VIL-
34-SC-CU (‘Canon India’). The judgment of the larger bench of the Supreme Court had a far-reaching implication 
when it held that DRI is not a Proper Officer under the Customs Act for issuance of a Show Cause Notice 
and thereby quashed the proceedings. Immediately thereafter, various High Courts and Customs, Excise and 
Service Tax Appellate Tribunal quashed proceedings initiated by DRI, following the judgment in case of Canon 
India. Thus, the proceedings being undertaken / initiated by DRI were jeopardized. 

That apart, Canon India had ripple effects even on other functions of Proper Officer like issuance of summons 
etc., other authorities like Directorate General of GST Intelligence (‘DGGI’), Directorate General of Central 
Excise Intelligence (‘DGCEI’) and Directorate General of Audit (‘DGA’) and on other Indirect Tax laws. Taxpayers 
questioned jurisdiction of DGGI under GST law and DGCEI under Excise Law, relying upon Canon India and 
the issue knocked the doors of the Constitutional Courts soon after the pronouncement of the said judgment. 
While the Courts have not granted any relief in such matters till now, the issue certainly gained prominence and 
remained a bone of contention. 

Given the amplitude of disputes being raised and its contagious nature, it was only a matter of time that the 
legislature would act upon it to set the legal framework right. With the issuance of Finance Bill, 2022 (‘Finance 
Bill’), the legislature plugged the lacunae pointed out by Canon India by retrospectively amending the Customs 
Act to negate the judgment of Canon India and nullify the impact thereof. At this juncture, it is imperative to reflect 
upon the law laid down in Canon India in order to understand the amendments proposed in Finance Bill. The 
Court held that DRI is not a Proper Officer for three reasons 1) Section 28(4) of Customs Act uses a phrase ‘the 
Proper Officer’ which intends to empower only such Proper Officer to issue a Show Cause Notice who initially 
assessed the Bill of Entry; 2) the Notification No. 40/2012-Cus. dated May 2, 2012 (‘Notification’) was issued by 
Central Board of Indirect Tax and Customs (‘CBIC’) under a definition clause under Section 2(34) which lacked 
substantive provision to assign various functions of Proper Officer on different officers and; 3) assignment of 
functions could only be done by the Central Government exercising powers under Section 6 of the Customs Act 
which allows entrustment of functions to any other officer of Central or State Government. 

The Finance Bill amended the definition of Proper Officer under Section 2(34) of the Customs Act, amended 
Section 3 to include DRI, DGA and officers of Customs (Preventive) to be Customs Officers and further inserted 
sub-Section (1A) and (1B) in Section 5 granting specific powers to CBIC to assign functions of Proper Officer 
onto any other officer. Supplementing this with a validation provision, the acts done by DRI like issuance of Show 
Cause Notice, Notification issued by CBIC earlier and the pending proceedings that emanated from DRI actions, 
have now found legal sanction. Any proceeding arising out of any action of DRI and are pending as on date, will 
now be disposed of in accordance with proposed amendments. 

Additionally, an interesting provision in form of Section 110AA has been brought into bargain. Section 110AA 



provides that an officer other than the officer who initially exercised the original function, after causing the inquiry, 
investigation or audit on same subject matter, shall transfer the relevant documents along with a report to the 
jurisdictional Proper Officer. Consequent thereupon, the powers of re-assessment or adjudication shall be 
exercised by the Proper Officer. Given this, the provision lays down that DRI or any other officer cannot overreach 
its jurisdiction to exercise any functions which are in nature of review. In other words, the provision intends to 
affirm the principle that when an original function exercised by an officer is a subject matter of subsequent 
inquiry, investigation or audit by any other officer of Customs, the original officer has the sole authority to exercise 
jurisdiction for further actions like re-assessment, adjudications etc. Accordingly, DRI has now been reduced to 
an agency only to investigate cases and not enter into process of adjudication, be it issuance of Show Cause 
Notice. This is also in sync with Section 28 which uses the phrase ‘the Proper Officer’ for issuance of a Show 
Cause Notice. In Canon India, the Supreme Court specifically took note of use of article ‘the’ in Section 28 to hold 
that only jurisdictional Proper Officer can undertake re-assessment and not any other officer. 

Be that as it may, the pending proceedings which emanated from exercise of powers by DRI, have been 
reincarnated and the jurisdiction of DRI to investigate cases under the Customs Act has been reaffirmed. One 
may raise academic questions on the Finance Bill as regards the manner of curing defects by putting at rest the 
judicial decisions and questioning whether such validations of legal lacunae will usurp the judicial power or not. 
However, it is trite law that legislature is well within its right and nothing stops it from undertaking the validation 
in circumstances like the one at hand. Nevertheless, the issue appears to have been buried under the carpet. 
Stakeholders are likely to see a spurt in Show Cause Notices in near future and adjudication of already issued 
Show Cause Notices which were put into abeyance by CBIC. 
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