
Inverted duty structure
– A turmoil for Traders



Introduction

The fundamental principle that runs through Goods and Services Tax (‘GST’) law is the multistage tax and 
seamless flow of credit throughout supply chain. As a natural corollary of this principle, tax paid at inward stage 
of supply chain is used for payment of tax liability at outward stage, which ensures seamless flow of credit and 
minimal tax costs in supply chain. 

The concept of inverted duty structure hampers this free flow as it creates a situation where tax on inputs is 
higher than output, consequently leading to accumulation of credit. While the legislature has provided a provision 
for refund of accumulated credit in inverted duty cases, it has lately raised more questions than answers. One 
such question that Authors wish to deal with in this Article is on availability of inverted duty refund to traders. 

Controversy

Time to time reduction in tax rates of products requires traders to sell stock (purchased at higher tax rate) at a 
reduced tax rate, resulting in accumulation of Input Tax Credit (‘ITC’). 

Section 54(3) of the Central Goods and Services Tax Act, 2017 (‘CGST Act’) inter alia provides that ‘a registered 
person may claim refund of unutilised ITC where the credit has accumulated on account of rate of tax on inputs 
being higher than the rate of tax on output supplies (other than nil rated or fully exempt supplies), except supplies 
of goods or services or both as may be notified by the Government on the recommendations of the Council’. 

From bare perusal of aforesaid provision, following conditions need to be cumulatively satisfied for a taxpayer to 
claim refund under inverted duty structure: 

• Rate of tax on inputs must be higher than rate of tax on output supplies 
• The above results into accumulation of unutilised ITC

Importantly, legislature prescribes certain exclusions wherein refund of unutilised ITC shall not be allowed. The 
impugned case of a trader falling under inverted duty structure finds no mention in such exclusions. Hence, it 
becomes imperative to gauge if trader is eligible for refund under Section 54(3) or not. 

Relevant clarifications and jurisprudence
  
The CBIC vide Circular No.135/05/2020 – GST dated March 31, 2020 (‘Circular’) clarified that refund of 
accumulated ITC on account of inverted duty structure will not be available to traders where input and output 
supplies are same. 

To the contrary, in the case of Shivaco Associates v. JCST, 2022-VIL-209-CAL, the Calcutta High Court held 
otherwise. In this case, the Petitioner procured LPG at 18 percent GST and supplied it to domestic customers 
at 5 percent GST due to subsequent reduction in GST rate. The High Court observed that Section 54(3) is 
unambiguous and does not bar refund of ITC on account of inverted duty structure where input and output 
supplies are same. In the absence of any restriction under statute, the Court held that Circular cannot override 
law and hence allowed the refund. Similar ruling was pronounced by Gauhati High Court in the case of BMG 
Informatics Private Limited v. UOI, 2021-VIL-650-GAU, wherein the High Court categorically read down this 
part of Circular. 



Food for thought

A close observation to the language of Section 54(3) caught Authors’ attention on usage of expression ‘output 
supplies’ instead of ‘outward supplies’. Interestingly, the GST law defines expression ‘outward supply’ and not 
‘output supply’ and everywhere else in the GST law, legislature has used the expression ‘outward supply’ except 
instant provision.

The expression ‘Outward supply’ is defined under the GST law to include all kinds of supplies, including trading. 

The expression ‘Output supply’ is not defined under the GST law but multiple dictionaries have interpreted the 
term ‘Output’ as ‘something produced or manufactured’1  

In the case of KGF Cottons Private Limited v. ACT, MANU/AP/0115/2015, the High Court was dealing with 
a case of levy of Value Added Tax (‘VAT’) under Section 4(4) of the Andhra Pradesh VAT Act, 2015. The High 
Court categorically concluded that goods used as input should be distinct and different from output goods. The 
said ratio was later followed by Tribunal in the case of Bharat Petroleum Corporation Limited v. State of 
Telangana, MANU/ST/0010/2017.

Considering above and supposing that legislature has deliberately chosen a different expression in this provision, 
the Circular seems to be only clarifying the law which states that benefit of refund is only available to manufacturers 
and not traders. 

Having said that, such restriction will lead to increased tax costs for traders and ultimately increased prices 
for end consumers which does not marry with overall objective of the Government behind introduction of GST 
regime. While the Government is gradually doing away with concept of inverted duty structure by bringing parity 
in rate of taxes of raw materials and finished goods, turmoil of traders is being left unattended. 

Thankfully, the hopes of traders have been kept alive by the High Courts by taking a liberal view on this issue 
and it will be interesting to witness the fate of this controversy in times to come. 

1Black’s Law Dictionary, 10th Edition, page 1278
Law Lexicon, 3rd Edition, page 1284 
Merriam-Webster, https://www.merriam-webster.com/dictionary/output, last visited April 26, 2022, 5:30 PM 
Cambridge dictionary, https://dictionary.cambridge.org/dictionary/english/output,  last visited April 26, 2022, 5:40 PM
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