
Short payment of IGST on 
imports – Customary to recover, 
but why dispute Credit eligibility?



Introduction

In this era of self-assessment, Customs law has placed all onus on importer to determine value, classification, 
rate of duty, exemption etc. while clearing imported goods. Confusion and disputes can be seen in abundance 
in all these areas, making it quite possible that importers end up paying lower import duties. If there is any short 
payment, importer is required to pay differential duty along with interest. For this article, our focus is on payment 
of differential IGST, which is levied on imported goods under the Customs Tariff Act, 1975 (‘CTA’).

More often than not, short payment of IGST is on account of genuine miss or interpretation issue, which taxpayers 
pay immediately basis self-realization or on being pointed out by department. In several cases, importers also 
pay differential IGST to buy peace of mind, weighting that long drawn litigation and mounting interest costs do 
not weight in favor of disputes.

While customs department is happy once importers pay differential IGST, little do importers know that another 
stumbling block (unfortunately) from GST department is lying right ahead. Recently, the GST department has 
started denying credit1 on IGST paid on imported goods post import of goods (either themselves or on being 
pointed out by department). In this context, the authors have discussed various disputes that are being raised by 
GST department and whether these issues hold any water.

Legal background

IGST on goods imported into India is levied and collected in accordance with Section 3(7) of the CTA. The 
Customs Act and the CTA affords complete code in itself and provide for recovery of additional IGST. Thus, any 
short payment of IGST can only be recovered under the provisions of the Customs Act, 1962 (‘Customs Act’) 
and not GST law.

Having said this, the credit of such IGST paid is available under the GST law only, since definition of Input 
Tax Credit specifically includes IGST paid on imported goods. Basis this, the GST department disputes credit 
eligibility on multiple grounds, which we have discussed in succeeding paras.

Issue 1 – Time limit to avail credit, whether applicable on imported goods

The main contention in such cases might be that GST law specifically provides time limit till September of 
succeeding Financial Year (FY) to avail credit, and such time limit has often expired by the time taxpayers pay 
differential IGST. Hence, time limit to avail credit has expired.

Here, it is necessary to take a closer look at the provisions relating to time limit for claiming credit. Section 16(4) 
of the Central Goods and Services Tax Act, 2017 (‘CGST Act’) is reproduced for ready refence:

                     “A registered person shall not be entitled to take input tax credit in respect of any invoice 
                     or debit note for supply of goods or services or both after……”

It can be clearly noted that time limit specified under Section 16(4) is applicable only on invoices or debit 
notes. Under GST law, invoice or debit note is defined as any invoice or debit note issued by a registered 
person, and thus loses its relevance for import transactions. Therefore, time limit prescribed under Section 16(4) 
should not be applicable for availing credit of IGST (paid originally or differential IGST) in case of imported goods. 
Hence, this contention of department is clearly without merits.

1https://economictimes.indiatimes.com/news/economy/foreign-trade/importers-availing-tax-credit-on-extra-taxes-paid-under-i-t-lens/
articleshow/87596727.cms



Issue 2 – Restriction of credit on account of fraud or suppression

It is customary for department under indirect tax to contend that any short payment is on account of fraud, 
suppression or wilful misstatement of facts. Further, importers who are paying GST to avoid litigation often 
do not counter this allegation (and pay penalty), again considering that cost of litigation might be significantly 
higher. However, the GST department may use this silence as a reason to challenge credit eligibility, stating that 
additional IGST paid as a result of fraud or suppression is barred as credit under GST law.

Under the CGST Act, Section 17(5) bars taxpayer to take ITC of any tax paid in accordance with Section 74, 
129 and 130 of the CGST Act. However, as discussed above, additional IGST paid by the taxpayer is payable 
/ recoverable under the Customs Act and not under the CGST Act. As a result, additional IGST paid by the 
taxpayer under the Customs Act cannot be restricted (even if paid for fraudulent reasons) as it never falls under 
the purview of Sections 74, 129, and 130 of the CGST Act.

Here, authors also wish to invite attention to erstwhile law (the Cenvat Credit Rules, 2004) in which a specific 
provision existed in relation to a person who could take credit basis supplementary invoice or challan in case of 
payment of additional duty. In this regard, Courts2 on multiple occasions have held that the provision is to be read 
strictly and unless name of document is specially mentioned, same cannot be read into the provision.

Issue 3 – No valid document?

Another interesting issue that may arise here is whether credit can be denied to the importer saying that he does 
not have a valid prescribed document in order to claim credit of additional IGST paid.

Section 16(2)(a) of the CGST Act states that a person should have a tax invoice / debit note / such other 
prescribed tax paying documents in order to be eligible for credit. Rule 36 of the Central Goods and Services 
Tax Rules, 2017 prescribes bill of entry or any similar document prescribed under the Customs provisions as 
relevant document to avail credit in respect of imported goods.

Accordingly, importers should get bill of entry re-assessed in order to avail ITC of additional IGST paid on 
imported goods. Having said this, customs authorities often shy away from re-assessing bill of entries, thereby 
putting question on such credit.

Here, it is important to note that there is sufficient jurisprudence under erstwhile law that even in absence of 
prescribed documents, credit cannot be denied for duty duly paid. Hence, this argument of department will also 
not be valid.

Concluding Remarks

Given the preceding discussion, the Authors believe that an importer should be able to claim credit basis re-
assessed bill of entry or challan, and disputes (if any) raised by GST department on such credit eligibility will not 
eventually uphold in court of law.

2CCE v. JSW Steels Ltd, 2017-VIL-466-MAD-C
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