
Service Tax on secondment
of employees: Unsettling the 
settled! 



On May 19, 2022, the Supreme Court pronounced two landmark judgements, while one saw celebration, other 
witnessed despair for taxpayers! 

Though the celebrated judgement of Mohit Minerals1  is talk of the industry, it is certain that judgment pronounced 
by Supreme Court in the case of CC,CE&ST v. Northern Operating Systems Private Limited, 2022-VIL-31-
SC-ST, has opened pandora box for multinational companies on their employee secondment arrangements with 
foreign entities. This judgement, being first of its kind, is distasteful and will put multinational companies having 
similar transactions in disarray.

In this Article, Authors endeavour to discuss intricacies of this judgment and its impact on contemporary 
secondment arrangements entered by companies.

Judgement

In the facts of the case, there were principally two agreements entered between Indian entity and foreign entity. 
One agreement related to provision of back-office support services by Indian entity to foreign entity on cost 
plus markup basis. Through second agreement, Indian entity requested its foreign entity for secondment of its 
managerial and technical personnel in India. 

The Apex Court emphasised that a host of factors need to be weighed together to conclude employer-employee 
relationship and noted that ‘Direction and Control Test’ solely will not be determinative. The Court analysed the 
agreements and facts of the case to conclude that employer-employee relationship does not exist between 
Indian entity and seconded employees. Accordingly, the Court held that secondment of employees by foreign 
entity qualifies as manpower supply service and thus leviable to service tax under reverse charge in the 
hands of Indian entity.

The Court also rejected revenue neutrality argument, by stating that Court has only been called upon to 
determine nature and taxability of transaction. The Court revoked application of extended period of limitation 
as taxpayer was under bona-fide belief in sight of favourable judicial precedents in past. 
 
Points Disregarded

The Court itself noted that Indian entity had operational / functional control over employees, but surprisingly 
disregarded the same for concluding employer-employee relationship. It further overlooked the Income Tax 
compliances performed by Indian entity as employer of seconded employees. 

The Apex Court also unheeded earlier decisions pronounced in similar cases, asserting them to be unreasoned 
and having no precedential value. Considering contrary decisions on similar issues, goal to ensure least litigation 
and more certainty appears to be in vain. 

The concept of dual / joint employment was not deliberated upon. Interestingly, taxpayer also did not rely on Draft 
Circular² issued by CBEC (now CBIC), which aimed to clarify that no Service Tax liability arises where salary and 
other expenses are reimbursed by co-employer. 

¹ UOI v. Mohit Minerals Private Limited, 2022-VIL-30-SC
² F.No.354/127/2012-TRU dated July 27, 2012, Subject: Draft Circular on leviability of service tax on staff benefits and employment 
related transactions 



Unsettling the settled

In past, the Supreme Court dismissed revenue’s appeal in similar case of CCE v. Nissin Brake India Private 
Limited, 2019-VIL-46-SC-ST, against Delhi CESTAT’s decision wherein it was held that employer-employee 
relationship exists between Indian entity and seconded employees and service tax is not payable. There is infact 
plethora of settled jurisprudence³ endorsing this view. 

In Authors’ considered view, the earlier jurisprudence on the issue was legally correct and Service Tax is 
not payable in case of secondment of employees. Also, revenue neutrality of transaction should have been 
acknowledged. However, the present Supreme Court judgment will unnecessarily unsettle the issue and create 
hardships for taxpayers.

Impact and way-forward

Rapid cross-border arrangements are considered as building blocks of economy. This judgement is apparently 
a ‘block’ to this objective and seems to be a triggering point of a perpetual battle. 

Though this judgement relates to Service Tax regime, most of the period relating to Service Tax has already 
become time barred and therefore, no new proceedings can be initiated basis this judgement.  However, there 
will be a substantial impact on existing open litigations, wherein taxpayers will have exposure of service tax, 
interest and penalty. It is notable that any Service Tax paid post advent of GST (which was creditable) can be 
claimed as refund under GST law. 

The judgment will have lasting impact under GST as well as Income Tax laws as well. Specifically under Income 
Tax law, there have been equal disputes on applicability of TDS on such transaction, with again multiple Supreme 
Court decisions on the issue. Being a 3-member decision, one will need to analyze whether existing decisions on 
the issue will also be overruled or not.  

Being a facts specific judgment, taxpayers may distinguish the same from its peculiar fact pattern. Having said 
that, authorities are likely to exploit this judgment to demand tax on similar transactions. Therefore, taxpayers 
must prioritise reviewing their secondment arrangements to analyse impact of this judgement and take an 
informed call both for past as well as future.

For past period, taxpayers may consider paying GST, however valuation and availability of Input Tax Credit (‘ITC’) 
thereof will still witness a shouting match. For future, taxpayers may consider paying IGST under reverse charge 
if they are eligible for ITC and do not have ITC accumulation issue. Besides, taxpayers must contemplate filing 
representation before Ministry, seeking clear tests for determining employment relationship vis-à-vis manpower 
supply services. Irrefutably, it appears that another magic bullet i.e. CBIC clarification, as witnessed subsequent 
to similar perplexing decisions⁴ by Supreme Court in past, is loading!

³ Volkswagen India Private Limited v. CCE, 2013-VIL-29-CESTAT-MUM-ST
CCE v. Computer Sciences Corporation India Private Limited, 2014-VIL-438-ALH-ST
Franco Indian Pharmaceutical Private Limited v. CST, 2016-VIL-280-CESTAT-MUM-ST
Honeywell Technology Solutions Lab Private Limited v. CST, 2020-VIL-363-CESTAT-BLR-ST

⁴ Circular No. 1065/4/2018-CX dated June 08, 2018 issued post judgment in the case of CCEST v. Ultratech Cement Limited, 
2018-VIL-03-SC-ST and Instruction No. 01/2022 – Customs dated January 05, 2022 issued post judgment in the case of 
Westinghouse Saxby Farmer Limited v. CCE, 2021-VIL-33-SC-CE
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