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Introduction

Five years ago, India’s tax structure took a huge leap wherein Central and State Governments struck a historical 
deal paving the way for GST. Since then, GST has remained a game of trial and error wherein corrective steps 
have been taken to do away with numerous anomalies in the law which was enacted in its original form. By way 
of various prospective and retrospective amendments, slew of debatable issues were ironed out. Levy of interest 
remained one such vexed issue under GST regime since its inception. So much so, that the entire provision was 
marred by multiple insufficiencies and inadequacies in the form it was enacted. The gravity of the issue multiplied 
since interest being a substantive recovery provision, required suitably drafted provision which leaves no room 
for intendments.

Section 50 of the Central Goods and Services Tax Act, 2017 (‘CGST Act’) provides for levy of interest. The 
provision has two broad implications viz. levy of interest on late / non-payment of GST and on wrongful availment 
of Input Tax Credit (‘ITC’). Anomalies caused by poor drafting often leads to protracted litigation and uncertainties. 
It is a legitimate expectation that a substantive provision which has wide ramifications, would not have drafting 
lacunae. Section 50 of the CGST Act dealing with interest provisions have undergone multiple amendments, 
including retrospective, since its enactment. A crucial amendment retrospectively made interest applicable 
apropos cash portion of tax liability, leaving aside the Credit portion (except where GSTR-3B is furnished after 
commencement of proceedings under Section 73 / 74).

Recently the GST Council met for 47th time on June 28 - 29, 2022 wherein, multiple decisions were taken 
to address the pending issues plaguing the taxpayers. The Council devised way forward on issues like rate 
rationalization, correction in formula for refund arising from inverted duty structure, et al. Absent the machinery 
for complying with the matching provisions hitherto enacted, the issue of levy of interest on undue or excess ITC 
availed or ITC availed but not utilized or ITC utilized for limited period before re-availment, loomed large over 
the industry. These issues finally gained requisite attention and found resolution in the 47th Council Meeting. In 
the present article, the authors have delved upon the retrospective amendment made under Section 50(3) of the 
CGST Act to levy interest at 18 percent on ITC wrongly availed and utilized.

Issue and amendment 

Prior to amendment, Section 50(3) of the CGST Act provided for levy of 24 percent interest where undue or 
excess claim of ITC was made due to mismatch in terms of Section 42(10) or 43(10) of the CGST Act.  As these 
matching provisions never became operational given the absence of functionality of GSTR-2 and GSTR-3, there 
was wide-spread ambiguity and chaos in levy of interest on excess or wrongful claim of ITC. 

Press Release to 45th GST Council Meeting dated September 17, 2021 paved way for retrospective amendment 
to Section 50(3) to levy interest on ITC wrongly availed and utilized. Section 111 of Finance Act, 2022 (given 
effect vide Notification No. 9/2022-Central Tax dated July 5, 2022) incorporated the necessary retrospective 
amendment in Section 50(3) of the CGST Act which was to be notified on a future date. Thus, the amended 
Section 50(3) did away with the matching provisions and levy of interest on undue or excess availment of ITC. 
The amended provision now provided for levy of 18 percent interest on that portion of ITC which was wrongly 
availed and utilized.

Further, vide Notification No. 14/2022-Central Tax dated July 5, 2022, Rule 88B was retrospectively introduced 
in the Central Goods and Services Tax Rules, 2017 (‘CGST Rules’) to provide for manner of computation of 
interest on ITC wrongly availed and utilized. Explanation to said Rule 88B clarifies that ITC shall be deemed to 
be utilized when balance in Electronic Credit Ledger (‘ECL’) falls below the amount of ITC wrongly availed and 
accordingly, interest shall be levied from the date of utilization of wrongly availed ITC to the date of reversal 
thereof. Upon a conjoint reading of the said provision, it is abundantly clear that interest will be levied only on that 
portion of ITC utilized where the ECL balance falls below the ITC wrongly availed and not otherwise.



In authors considered view, the interest on such portion of ITC wrongly availed and thereafter utilized shall be 
computed only till the period the utilization continues. Any subsequent fresh availment of valid ITC would have the 
effect of neutralizing the ITC wrongly utilized earlier. In other words, interest on wrongly utilized ITC commences 
from date of utilization on the amount utilized and ceases or reduces basis subsequent fresh availment of valid 
ITC to the extent of availment. Thus, the amendment lays down the correct legal position qua interest on ITC 
wrongly availed and utilized.

Amendment in line with erstwhile Cenvat Credit Rules, 2004 (‘Credit Rules’)

The issue of interest is not a vexed issue under GST regime alone. There have been legacy disputes on the 
issue of interest and the current amendment has merely aligned the provisions of interest with the erstwhile laws. 
Rule 14 of Credit Rules provided for levy of interest where Cenvat Credit had been wrongly taken or utilized or 
erroneously refunded. The said provision when it provided for interest even when Credit was irregularly availed 
but not utilized, opened a pandora box of litigation. Various Courts and Tribunal rendered judgments in context 
of Rule 14. Some Courts took a view that reversal of wrongly taken Credit before its utilization amounts to non-
taking of Credit in the first place and interest shall be recoverable only when Credit was utilized, others held that 
Credit shall be said to have been utilized if the balance in Cenvat Credit Account falls below the amount of Credit 
wrongly availed. 

Notably, the aforesaid legal positions were accepted by the authorities vide Notification No. 6/2015-Central 
Excise (NT) dated March 1, 2015. Rule 14 of the Credit Rules was amended to provide that interest shall be 
levied only when Credit has been taken and utilized wrongly or erroneously refunded. It further provided that 
Credit irregularly taken but not utilized shall be recoverable without any interest. However, the extent of utilization 
was now to be determined by First-In First-Out (‘FIFO’) Method. The FIFO Method to determine order of utilization 
did not last long as vide Notification No.13/2016-Central Excise (NT) dated March 1, 2016, the methodology 
was omitted. CBIC issued Circular No. 334/8/2016-TRU dated February 29, 2016 and clarified that with FIFO 
method being omitted, Credit will be said to be utilized only when balance in Credit register falls below the Credit 
irregularly availed. Thus, under the Credit Rules, position was settled and interest was recoverable only when 
Cenvat Credit was wrongly taken and utilized and further the extent of utilization was determinable basis balance 
available in Cenvat Credit register.

Thus, the amendment in GST is in line with legal position under the Credit Rules in so far as levy of interest on 
ITC wrongly availed and utilized is concerned. 

Conclusion

The amendment has brought a huge sigh of relief for taxpayers. However, it is not aloof of a dispute in times to 
come in as much as it imposes interest (which is a substantive recovery) retrospectively. This is because prior 
to the amendment, there was no provision, sufficient enough to recover interest. Such an amendment proposing 
recovery of interest retrospectively, will soon knock the doors of the constitutional courts as liability of interest 
cannot be created with retrospective effect. Further, ECL is a pool of ITC availed by taxpayer under different 
heads i.e., IGST, CGST and SGST. The provisions still leave a room for intendment as they fail to provide clarity 
on determination of utilization of wrongly availed ITC in totality or tax-head wise. It will also be interesting to 
see as to what transpires for those taxpayers who had paid 24 percent interest in past on total ITC wrongly 
availed. One may contemplate claiming refund of excess (6 percent) interest paid. While the GST Council has 
travelled a long way to reach to this position of recovery of interest on wrongly availed and utilized ITC only when 
the balance in ECL falls below such amount, it appears that one would have to wait and watch as to how the 
GST authorities and the Courts interpret this provision. It would be worth watching this space and see how this 
provision unfolds for stakeholders in times to come.
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