
Transiting ISD Credits: Battle 
half won, but clock is still 
ticking!!!



Introduction
Five years ago, India witnessed the biggest reform in indirect taxes with introduction of GST. Being such a 
mammoth reform, GST has witnessed its fair share of disputes and litigations. The manner of drafting of transitional 
provisions coupled with technical glitches of GST portal made transition of erstwhile credits into GST regime a 
vexed issue. The legislature even had to bring retrospective amendments to correct some drafting mistakes / 
misses. Finally, the Supreme Court1 had to interfere and issue directions to Central Board of Indirect Taxes & 
Customs (‘CBIC’) to allow taxpayers to file / revise their GST TRAN-1 and TRAN-2 till November 30, 2022.

One significant issue that have crept in and has industry wide ramifications is revenue’s denial of transitioning 
of unutilized CENVAT Credit (‘Credit’) balance by an Input Service Distributor (‘ISD’). Recently, the Courts have 
allowed transition of such Credit to GST regime and allowed filing of revised TRAN-1 for regularizing such Credit 
basis Supreme Court Judgment. Through this article, the Authors shall deliberate upon the canvas on which this 
controversy has been depicted and discuss the way forward. 

Analysis of the issue
Section 140(7) of the Central Goods and Services Tax Act, 2017 (‘CGST Act’) envisages that Credit on account 
of services received prior to July 1, 2017, by an ISD shall be eligible for distribution even if the invoices relating 
to such services are received on or after the said date. The Authors wish to succinctly state that the phrase ‘even 
if’ as engrafted in Section 140(7) of the CGST Act indicates that this provision shall apply irrespective of whether 
invoices are received on or after July 1, 2017. 

In order to further buttress this view, reliance is placed on CBIC FAQ2 , which posits that Credit can be distributed 
irrespective of the fact invoices are received on or after July 1, 2017. Therefore, basis above provisions, it 
transpires that ISD’s were permitted to transit the Credit lying on June 30, 2017 for invoices received by them 
prior to such date. On a perusal of TRAN-1 form, it is inferred that details of ISD Credits to be transitioned are 
to be submitted in Table 7(b).

Notably, detailed procedure on manner of transition of such Credit was missing. Further, taxpayers were also 
facing glitches in availing and distributing such Credits. Hence, in this confusion, different taxpayers followed 
different methods to transit Credits lying with ISDs. 

At the time when industry was facing confusion and transited Credit despite all challenges, an Internal Instruction3  
was issued by the Director General of Audit, Central Taxes stating that ISD’s were restricted from transitioning 
their unutilized credit balance to GST regime. The Instruction further stated that there is no mechanism for ISD’s 
to transit such Credits to GST regime. To add to dismay, several ISDs, who transitioned such Credit in the GST 
regime, were also served Show Cause Notices (‘SCN’) by the departmental authorities for recovering such 
Credit.

In considered view of Authors, the aforesaid Instruction runs contrary to the legislative provisions contained in 
the CGST Act and the rules framed thereunder. Section 140(7) of the CGST Act starting with a non-obstante 
clause is a complete code in itself for transitioning ISD Credits. It requires fulfilling of following three conditions 
to effectuate the transition:

- Credit should relate to services received period prior to July 1, 2017;
- Services should be received by ISD;
- Invoices related to such services may be received before or after July 1, 2017

1Union of India v. Filco Trade Centre Private Limited, 2022-VIL-38-SC
2Q24 of 2nd Edition of CBIC FAQ’s on GST dated March 31, 2017
3F. No. 381/048/2018/6052 dated July 5, 2018



Once the aforesaid conditions are fulfilled, ISD can legally transit the credit balance into GST regime. The 
Authors strenuously contend that ISD Credits accumulated in the erstwhile regime represent the properties of 
taxpayers. Hence, Credit is an indefeasible and concrete right of a taxpayer which has been constitutionally 
protected by Article 300A of the Constitution of India. Hence, in the view of Authors, aforesaid Instruction 
incorrectly barred transition of Credit by ISD.

Recent Jurisprudence on the issue
At this juncture, Authors would like to delve upon the recent jurisprudence rendered on this issue. Recently, 
in the case of Colgate Palmolive (I) Limited v. UOI, 2022-VIL-611-BOM, SCN was issued by departmental 
authorities denying transitioning of Credit by Petitioner (ISD). The Bombay High Court held that the Petitioner 
has legally availed such Credit and transition of such Credit by petitioner shall not cause any loss to the 
revenue. The High Court also held that recipient units should revise their TRAN-1 (either electronically or 
manually) and include such ISD Credit already distributed to them therein. The Court has further observed that 
in case such ISD Credit is reflected in their Electronic Credit Ledger on filing of revised TRAN-1, such amount is 
to be reversed by the recipient units since the transition is being done only for regularization of earlier availment, 
without any interest implications.

The Bombay High Court in another decision in the case of Unichem Laboratories Limited v. UOI, 2022-VIL-
716-BOM allowed the recipient units to include ISD Credits while filing their TRAN-1 basis the invoices issued
/ to be issued by ISD. Additionally, the Court also directed CBIC to come up with guidelines for transiting ISD
Credits. Reliance is also placed on the decision rendered in the case of Bodal Chemicals Limited v. UOI,
2022-VIL-124-GUJ wherein taxpayer’s ISD credit balance was not transitioned to GST regime due to technical
irregularities in the system. The High Court allowed the writ filed by the taxpayer and directed departmental
authorities to allow transition of such Credit.

Recently, Delhi High Court in the case of Hero MotoCorp Limited v. UOI, 2022-VIL-719-DEL in similar facts 
restrained the department from initiating recovery of such Credits and further quashed the Instruction issued for 
barring transitioning of ISD Credits. 

Hence, recent jurisprudence clearly indicates that ISDs are legally entitled to transition their Credit balance 
available in the erstwhile regime to GST regime. Further, Colgate judgement has also laid down the process 
that recipient units are required to declare details of such Credit in Table 7(b) of their revised TRAN-1.

Parting thoughts and way forward
Whilst the issue seems to be fairly settled in the favor of taxpayers in light of aforesaid judgments, Authors 
believe that taxpayers may additionally be required to undertake procedural compliances in time bound manner 
to fortify their stand. Further, different taxpayers having followed different approaches for transitioning Credit 
may now be required to correct their disclosers. Although the Bombay High Court in the case of Unichem 
Laboratories (supra) directed CBIC to issue guidelines regarding transitioning of ISD, Authors wish to state 
that no such guidelines have been issued till date and thus, it would be interesting to watch out what CBIC has 
on its menu for taxpayers.
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