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PART A: COURT RULINGS 

 

Issue 1: Availability of ITC when value of supply not paid by recipient to supplier 

 

Ruling: The Petitioner challenged the revenue’s action of blocking ITC for non-payment of consideration to 

supplier. The revenue blocked ITC pursuant to instructions received from the Director General of Analysis 

and Risk Management. The High Court observed that Rule 86A of the CGST Rules permits blockage of ITC 

only in cases of fraud or ineligibility specified in said provision. The Court also observed that Section 16(2) 

of the CGST Act does not disentitle recipient to avail ITC prior to expiry of 180 days period even if recipient 

does not make payment to supplier within this period.  

 

Sunny Jain v. UOI, 2022-VIL-823-DEL 

 

NITYA Comments: This ruling is correct and rightly holds that there is no bar on recipient in availing ITC 

even when it does not pay consideration to supplier specifically when 180 days have not expired. Reversal 

of ITC gets trigged only if payment is not made within 180 days. Further, power under Rule 86A of the CGST 

Rules to block ITC is restricted to cases of fake invoicing, non-receipt of goods / services, unpaid tax, non-

existent recipient and non-possession of prescribed tax document. Taxpayers can challenge revenue’s 

action of blocking ITC in other cases.   

 

Issue 2: Retrospective applicability of Circular 

 

Ruling: The Petitioner challenged Order passed by the AAAR by relying on Circular No. 177/09/2022-TRU 

dated August 3, 2022. This Circular was issued post passing of Order by the AAAR. The High Court held 

that even if Circular is applicable, it cannot be applied in present case being not in existence at the time of 

passing of order by the AAAR.  

 

Bengal Peerless Housing Development Company Limited v. WBAAR, 2022-VIL-824-CAL 

 

NITYA Comments: This Ruling is incorrect as it is a settled principle that Circulars are clarificatory in nature 

and have retrospective applicability. Thus, even if a Circular is issued post passing of Order by the AAAR, it 

will apply to issue in hand. Further, as there is no appellate remedy against orders issued by the AAAR, only 

remedy available to taxpayers is writ jurisdiction.  

 

 

PART B: ADVANCE RULINGS 
 

Issue 1: GST applicability on lease-purchase agreements where goods located outside India 

 

Ruling: The Applicant entered into lease-purchase agreements with suppliers outside India. The goods were 

used outside India and were never imported in India. Under these agreements, the Applicant paid lease 
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rentals and became entitled to purchase goods during or at end of lease period by paying agreed amount. 

The AAAR held that during lease period, transaction remained service and it became sale only when the 

Applicant exercised option to purchase goods. Hence, this transaction does not fall under Entry 1(c) of 

Schedule II to the CGST Act which stipulates that a transaction where possession of goods is given but 

ownership is transferred at later date under agreement, will be treated as supply of goods. 

 

Deccan Transco Leasing Private Limited, 2022-VIL-94-AAAR 

 

NITYA Comments: This ruling is incorrect as intention of Entry 1(c) of Schedule II is to cover all 

arrangements wherein there is intention to transfer property at end of lease period at any / nominal value or 

on FOC basis. As instant transaction is covered under Entry 1(c), it will be treated as supply of goods and 

will not attract GST since such goods did not come to India.  

 

Issue 2: Taxability of works contract services executed outside India 

 

Ruling: The Government of Maldives entered into a MoU with the Government of India for construction of 

building in Maldives who in turn engaged Indian Company (‘Contractor’) for executing this work. Contractor 

engaged the Applicant for providing said services as a sub-contractor. Both Contractor and the Applicant 

had branch / project offices in Maldives. The AAAR held that location of place from where goods are supplied 

is immaterial in determination of place of supply and location of supplier. The AAAR observed that locations 

of supplier and recipient would be determined basis location of parties entering into contract. Hence, the 

Applicant’s Indian office was treated as supplier and it was held that location of supplier and recipient 

(Contractor) would be in India. Accordingly, place of supply was determined as location of recipient i.e., India 

basis proviso to Section 12(3) of the IGST Act.  

 

Sri Avantika Contracts (I) Limited, 2022-VIL-95-AAAR 

 

NITYA Comments: This Ruling is incorrect as location of supplier and recipient needs to be determined 

basis place of business from where services are provided. Such place is determined basis permanent 

presence of both human and technical resources necessary for provision of supply i.e., whether place 

qualifies as fixed establishment or not. Such determination cannot be solely done basis place where 

agreement is entered though it is a relevant parameter. In this case, both the Applicant and Contractor had 

branch / project offices in Maldives with sufficient degree of permanence from where such activities were 

undertaken. Accordingly, such offices qualified as fixed establishments. Hence, such locations qualified as 

‘location of supplier’ and ‘location of recipient’ under GST law. Since location of supplier and recipient was 

outside India, place of supply was irrelevant and transaction was outside purview of GST. 

 

 

PART C: CESTAT RULINGS 
 

Issue 1: Duty paid during investigation not treated as payment under protest 

 

Ruling: The Appellant challenged Order rejecting refund of amount paid during investigation on grounds of 

limitation. The Tribunal observed that the Appellant paid service tax during investigation without registering 

any formal protest at time of making such deposit. Basis above, the Tribunal observed that such amount 
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cannot be considered as paid under protest. Accordingly, second proviso to Section 11B of the Central 

Excise Act, 1944 exempting limitation period when tax is paid under protest, does not apply in this case. 

 

John Energy Limited v. CST-ST, 2022-VIL-935-CESTAT-AHM-ST 

 

NITYA Comments: This ruling is incorrect. Under erstwhile regime, CBIC vide Circular No. 984/08/2014-

CX dated September 16, 2014 clarified that amount paid during investigation / audit takes colour of deposit. 

Further, it is settled legal position that amount paid during investigation is deemed to be paid under protest 

basis observations that contesting of SCN or filing of appeal itself indicates that payment of amount during 

proceedings was under protest.  

 

Having said this, it is pertinent to note that there is no provision under GST law exempting applicability of 

limitation for refund of tax paid under protest. While it can be argued that limitation does not apply for 

deposits, taxpayers may timely file refund claims amount paid under protest to avoid disputes.  
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TRANSITIONAL CREDITS – NOT EVERYONE CAN KNOCK YOUR DOOR 

 

The journey to transition credits was a roller coaster ride for taxpayers since large number of taxpayers could 

not transition their credits and resultantly Courts were flooded with Writ Petitions. Ultimately, the Apex Court 

directed reopening of the GST Portal permitting filing and revising of Transitional Credit forms by the 

taxpayers. 

 

The taxpayers who were fortunate to transition their credits faced scrutiny under erstwhile as also under 

GST laws. The scrutiny by GST authorities is not limited to conditions prescribed under transitional 

provisions but they transgressed into eligibility of credit under erstwhile laws. This led to jurisdictional issues 

as GST authorities started issuing recovery notices for alleged contraventions of erstwhile laws. 

Simultaneously, the authorities under erstwhile regime can also undertake verification of eligibility of credits 

availed under erstwhile regime and can initiate recovery proceedings therein. 

 

Apropos the dichotomous situation, through this article, our Partner, Mr. Dharnendra Kumar Rana, 

Associate, Mr. Rahul Sharma have delved into the aspect as to whether GST authorities have jurisdiction 

to venture into eligibility of credit in erstwhile laws and make that as basis for denying Transitional Credit. 

Authors have also drawn correlation of such powers with recent Circulars issued by CBIC for verification of 

transitional credits. 

 

Please click here to read Article. 

 

  

ARTICLE 

https://nityatax.com/wp-content/uploads/2022/12/NITYA-I-Transitional-Credits-Not-everyone-can-knock-your-doorI-Indirect-Tax-I-Article-109.pdf
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1. GST Council may meet in February 2023 to discuss constitution of Tribunal 

 

https://www.financialexpress.com/economy/gst-council-may-meet-in-february-tribunal-high-on-

agenda/2918627/ 

 

……………. 

 

Disclaimer:  

 

This Insight has been prepared for clients and firm’s personnel only. It is solely for the purpose of general 
information and does not represent any opinion of NITYA Tax Associates. We are not responsible for the 
loss arising to any person for acting or refraining from acting on the basis of material contained in this Insight. 
It is recommended that professional advice be sought based on specific facts and circumstances.  
© NITYA Tax Associates. All Rights Reserved.  
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