
Taxability of Extra Neutral 
Alcohol: Eluding an Inevitable?



The GST Council concluded its 48th meeting last month proposing plethora of changes and providing clarity on 
certain aspects. Significant proposals including legislative amendments in provisions for re-availment of ITC, 
decriminalization of certain offences under GST, streamlining procedure required to be followed in adjudication 
etc. saw light of the day. One of the key issues that the Council touched upon was GST rate on Ethyl Alcohol 
supplied to refineries for blending with motor spirit for which Council proposed GST rate reduction from 18% to 
5%. However, the Council failed to delve into long pending and highly litigious issue which is hovering the Alcohol 
Industry at large (right since inception of GST) namely, taxability of Extra-Neutral Alcohol (‘ENA’) supplied to 
distilleries for manufacture of alcoholic liquor for human consumption. An issue that has witnessed the conflict 
between the Centre and States as to whether supply of ENA to liquor manufacturing companies will attract VAT 
or GST or both, was left unattended yet again. Eluding an inevitable, ain’t it?

Historical Background 
Upon advent of GST, the Governments decided to keep inter alia alcoholic liquor for human consumption outside 
the purview of GST. The decision was taken to sustain the existing and potential revenues accruing to States and 
that the subject matter shall remain safe with respective State Governments alone. However, the alcohol industry 
comprises of a big chunk of suppliers of ENA which is also ethyl alcohol but not fit for human consumption as the 
alcohol content is as high as 92-93%. Given the intent behind leaving alcoholic Liquor for human consumption 
outside the tax net of GST, the confusion persisted on taxability of ENA, which is processed to manufacture 
alcoholic liquor for human consumption. As a result of this, divergent practices were being followed by the 
manufacturers / suppliers of ENA to distilleries manufacturing alcoholic liquor for human consumption across 
States. Some of the suppliers paid GST, while others charged VAT / CST. There were also instances where 
suppliers of ENA paid neither of these taxes in absence of any clarity on the issue.

The issue was deliberated upon by the GST Council on multiple occasions. In 20th GST Council Meeting held in 
2017, the issue of taxability of ENA and imposition of VAT / CST or GST was deliberated by multiple states. The 
States opposed the proposal of imposition of GST on ENA. The Central Government also proposed exempting 
the supply of ENA from GST for the time being. However, the State Governments pressed for levy of VAT / CST 
as initially it was agreed that alcohol and petroleum products were to be kept outside the purview of GST, so that 
States can generate VAT / CST revenue out of it. However, the issue was deferred till an opinion was obtained 
from the Learned Attorney General of India on the subject. In order to sustain the Central Government revenue, 
the Council decided to continue collecting GST at the rate of 18% on industrial alcohol. No clarity was achieved 
on ENA for potable liquor in the meeting. The issue again formed an agenda for the 26th GST Council meeting 
held in 2018 wherein the decision on taxability of ENA was deferred. In 37th GST Council meeting held in 2019, 
the issue was further deferred maintaining status quo on the taxability of ENA. In the 43rd GST Council Meeting 
held in 2021, the States opposed the levy of GST on ENA again. Majority of the States supported the levy of VAT 
/ CST on ENA. However, the final decision on the issue was again deferred by the Council.

The dispute
The State of UP issued a Notification No.- KA.NI-2-1793/XI-2-9(134)/17- U.P. Act-5-2008-Order-(80)-2019 
dated December 17, 2019 (‘Notification’) incorporating Entry 1A to Schedule IV of the Uttar Pradesh Value Added 
Tax Act, 2008. Entry 1A proposed to levy UPVAT / CST on ‘Any Non-GST alcohol, when sold for use in the process 
of manufacture of alcoholic liquor for human consumption against a certificate issued by the Commissioner of 
State Excise, Uttar Pradesh or by the officer authorised by him in this regard’ at the rate of 5%. Even before the 
issuance of this Notification, the State Tax Authorities continued to assess suppliers of ENA under VAT regime. 
Similar Notifications were issued by other States as well.

The validity of the Notification came to be challenged before the Allahabad High Court in the case of Jain 
Distillery Private Limited and Others v. State of UP and Others, 2021 (10) TMI 583-Allahabad High Court. 



The challenge was on the premise that the State Government lost legislative competence to impose VAT / CST 
on sale of ENA after enactment of the 101st Constitution Amendment with effect from 01.07.2017, as a direct 
consequence of the enactment of Article 246A read with Article 366 (12-A) of the Constitution of India read with 
the substituted Entry 54 of List II of the Seventh Schedule to the Constitution.

Basis this reasoning, the Allahabad High Court quashed the Notification, to the extent it imposed tax on sale of 
ENA for want of legislative competence and invalid delegation. The Court further directed to refund the amount 
paid as VAT / CST collected on ENA, subject to unjust enrichment. Similar views were taken by High Courts in 
other States. 

In authors view, the Allahabad High Court laid down the correct proposition by holding that ENA which forms an 
input for manufacture of alcoholic liquor for human consumption is not potable and therefore shall attract GST 
alone.

The U-Turn and Contradictory Stand
The State of UP has challenged the Order of Allahabad High Court before the Supreme Court and is further 
maintaining its stand about levy of VAT / CST on ENA before the Council. On the other hand, after the High 
Court judgment, all assessments under VAT / CST were quashed but VAT / CST already collected has not been 
refunded to taxpayers under the garb of unjust enrichment. Parallelly, the authorities have initiated proceedings 
against the taxpayer to collect GST at the rate of 18% together with interest and penalty under Section 74 of 
the CGST Act, 2017, alleging suppression of facts on the part of the suppliers. The State Tax Authorities have 
started taking coercive actions for recovery too. 

The above approach of the State VAT / CST Authorities raises some cardinal questions as to whether, after 
quashing of levy of VAT / CST, can the State Tax Authorities retain VAT / CST collected on account of unjust 
enrichment and not allow set-off of the same against the GST liability now being fastened. Further, can the State 
Tax Authorities allege suppression on the part of taxpayers and seek to recovery interest on GST when many 
taxpayers were following the Notification and paid VAT / CST at the relevant time. Furthermore, in a contentious 
interpretative issue, where both Centre and States are having different views and there is no clarity, can the 
State Tax Authorities impose penalty and can it be said that the taxpayers had intention to evade tax. 

Clarify, permit set-off of VAT / CST paid against GST and waive interest and 
penalty under GST
Lack of clarity on the subject has already fuelled disputes which are set to continue. The pain of the industry 
is that firstly there is absolute perplexity on the subject even today which is evident from the litigation that the 
State is pursuing before the Supreme Court. Secondly, GST Council is shrugging its shoulders and eluding to 
take a final call in the matter which can settle this issue once and for all. Lastly, the industry is being saddled 
with huge demands of GST with interest and penalty for not doing something which neither the GST Council 
nor the Governments have answer to. It is high time that the GST Council demystifies the cloud hovering over 
this sensitive issue. The States Government need to be taken into confidence and set-off of VAT / CST already 
paid should be allowed against GST liability. Moreover, in such a scenario, a complete waiver from charging 
interest and imposing penalty should be provided and some timeline should be prescribed for undertaking the 
compliance related thereto including permitting raising of debit notes, availing of ITC etc. 

As the Council is eluding a decision on the matter, the confusion in the industry is writ large and it will be 
interesting to see as to when the issue receives the kind attention of the Council and witnesses the light of the 
day. Till such time, the battle between the Centre and State Governments as also between Tax Authorities and 
Taxpayers is set to continue. 
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