
Payment to vendor – A 
mandatory condition for 
availing ITC: Multiple absurdities 
(Part-2)



In erstwhile regime, credit was allowed only after payment is made to vendor. In GST era, this legacy was 
continued by adding slightly different flavors to it. Interestingly, GST version of this condition is facing multiple 
challenges vis-à-vis its constitutional validity, since its debut. In Part 1 of our Article on captioned topic, we 
discussed various flaws of this condition contained in Second Proviso to Section 16(2) of the CGST Act (‘Proviso’) 
& also highlighted how Rule 37 was a procedural flop in execution of this condition.

Recently, Government has made certain amendments in Rule 37 vide NN 19i & NN 26ii effective October 2022 
as an attempt to polish the procedural part. Keeping visual field of Part 1 of our Article unharmed, , through this 
Article, Authors have highlighted tainted spots in amended Rule 37.

Saga of Rule 37
Former Rule 37(1) & (2) provided manner of payment of an amount equal to ITC & interest and re-availment 
thereof, while Rule 37(3) provided commencement date for levy of interest. The entire procedure was dependent 
upon non-operational GSTR-2. In light of such procedural miss, in Part 1 of our Article, we decoded that recipients 
are not liable to pay / reverse ITC or pay interest thereon. 

As expected, the Government continued its legacy of correcting bad provisions through amendments. Vide NN 
19, the Government has substituted Rule 37(1) & (2) to replace mention of GSTR-2 by GSTR-3B. Not just that, 
following additional changes have also been made in the Rule:

• Removal of liberty to reverse only proportionate ITC in case of partial payment to vendor (knowingly or 
unknowingly)

• Instead of borrowing interest rates from Section 50, levy of interest shifted to Section 50

• Commencement date for levy of interest vanished with omission of Rule 37(3)

On realization of mistake of not allowing proportionate ITC in case of partial payment to vendors, Rule 37 was 
again amended retrospectively vide NN 26 effective October 2022 to provide that in case of partial non-payment 
to vendor, ITC availed proportionate to non-paid amount needs to be paid / reversed.

While the core issue of Rule 37 i.e. linking manner of payment through of non-operational GSTR-2 has been 
corrected, the substituted Rule has come up with many other legal deficiencies.

Delegation of substantive provision to Rules
Interestingly, Proviso only permits Rule to provide manner of payment of tax and interest liability. Ergo, 
requirement of full or proportionate ITC reversal must emanate from Proviso itself. Hence, GST Council ought 
to have recommended amendment of the CGST Act to lay down correct practice. No doubt, this sets dangerous 
trend of whitling down substantive law through Rules & hence, amounts to excess delegation which is bound to 
challenges in times to come.

Levy of Interest
Former Rule borrowed only interest rates from Section 50(1) which meant that machinery provision to levy 
interest was present under Section 16 read with Rule 37 for these reversals. Now, Rule 37 refers entire Section 
50 for levy of interest. Ironically, Section 50 deals with tax short paid / not paid or ITC wrongly availed. Impugned 
reversal is of ‘an amount equal to ITC’, which is neither tax short paid / not paid, nor ITC wrongly availed.

iNotification No. 19/2022-Central Tax dated September 28, 2022
iiNotification No. 26/2022-Central Tax dated December 26, 2022
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On turning a blind eye to above anomaly, even if we consider that interest is leviable basis Section 50(3), ITC 
will become wrongly availed only on 181st day from invoice date. Further, since interest is leviable on ITC 
wrongly availed & utilised, it shall be applicable only if ITC has been utilized. Therefore, if a taxpayer has ITC 
accumulation, it has a lifeline to defend non-applicability of interest in such scenario.

Commencement date for calculation of Interest
Removal of specific clause providing for commencement date of interest from Rule 37 and maintaining silence 
in new Rule indicates that intent of legislature is not to consider commencement date for calculation of interest 
as date of availing ITC. 

Such intent of Government can be derived from Agenda of 25th and 28th GST Council Meetings wherein it was 
proposed to exclude words ‘along with interest thereon’ from Proviso retrospectively from July 1, 2017. It also 
mentioned that where payment is made after 180 days, interest paid by recipient should also be credited back 
to cash ledger in addition to entitlement of ITC. However, in 29th GST Council Meeting, Council rejected this 
proposal by asserting that this change would reduce incentive for timely payment to vendors. 

Importantly, Government only considered to levy interest to incentivize timely payment to vendors. Also, it 
provided timeline of 180 days from invoice date to make payment. Hence, interest calculation must commence 
only after expiry of 180 days from invoice date when violation of this provision occurs. Logically, interest must 
apply from due date of GSTR-3B to be filed post expiry of 180 days from invoice date.

Concluding remarks
Unfortunately, intention of Government & procedure laid down to execute this provision remained unsound even 
after multiple amendments. Government needs to seriously do the trick & make requisite amendments in the 
law if it wishes to enforce this provision in true sense. Till then, taxpayers have no option but to sail through it.

Having shared views on all intricacies of amended Rule 37, Authors would like to end this write-up by highlighting 
that this was just a tip of iceberg & a larger question regarding retrospective applicability of amended Rule 37, 
is still open! 
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