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PART A: COURT RULINGS 
 

Issue 1: Levy of interest and penalty on Inverted Duty refund of ITC on input services  

 

Ruling: The Petitioner claimed refund of accumulated ITC on input services under Rule 89(5) of the CGST 

Rules. The revenue demanded return of refund along with interest and penalty basis the Supreme Court’s 

decision in the case of UOI v. VKC Footsteps India Private Limited, 2021-VIL-81-SC. The Petitioner 

challenged imposition of interest and penalty. The High Court noted that refund was granted to the Petitioner 

before ruling by the Supreme Court which upheld vires of Rule 89(5). On interest, the Court observed that 

Section 50(3) mandates payment of interest only when there is an undue or excess claim of ITC. As regards 

penalty, the Court observed that there was no suppression of facts. Accordingly, the Court remanded issues 

pertaining to levy of interest and penalty for re-consideration. 

 

Celon Laboratories Private Limited v. DC, 2023-VIL-10-TEL 

 

NITYA Comments: It is pertinent to note that there is no provision under Section 50 for levy of interest on 

refund erroneously granted. Hence, taxpayers can contest wherever revenue proposes to recover interest 

on refund erroneously granted.  

 

Issue 2: Single refund application to be filed for each GSTIN, supplementary claim not permitted 

 

Ruling: The Petitioner used inputs such as coal, petroleum coke etc. for its domestic & zero-rated supplies 

and claimed input stage refund for zero-rated supplies. The Petitioner initially computed refund under Rule 

89(4) of the CGST Rules for whole GSTIN and filed single refund application. This refund was duly granted. 

Upon realization that refund granted was less than refund due if computed unit-wise, the Petitioner filed 

manual refund application for claiming supplementary refund. The authorities rejected this application basis 

Para 8 of Circular No. 125/44/2019 dated November 18, 2019 which bars subsequent refund in same 

category for same period.  

 

The Petitioner challenged vires of Rule 89(4) of the CGST Rules (to the extent it prescribes single formula 

for multiple units) and Order rejecting manual refund application seeking unit-wise supplementary refund of 

unutilized ITC. The High Court observed that a registered person includes all units bearing common GSTINs 

and will be treated as single person for claiming refund. Benefits of ITC and its refund thereof are subject to 

prescribed manner, conditions and restrictions. The Court upheld validity of Rule 89(4) being in conformity 

with powers given by the Government. The Court further held that no supplementary refund can be claimed 

in absence of specific provision.  

 

Vedanta Limited v. UOI, 2023-VIL-12-ORI 

 

NITYA Comments: This Ruling is correct to the extent that legislature can validly provide manner and 

formulae for claiming input stage refund for zero-rated supplies. However, this ruling is incorrect to the extent 
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it prohibits supplementary claims. Notably, in pre-GST laws, Tribunal has consistently allowed 

supplementary refund in genuine cases despite absence of express provision. In our view, taxpayers can 

claim supplementary refund claim for same period in genuine cases like erroneous calculation of refund 

amount etc.  

 

Issue 3: Issuance of DRC-01 and DRC-01A not mandatory 

 

Ruling: The Petitioner challenged Order of the Adjudicating Authority confirming demand of GST & ITC due 

to mismatch between GSTR-1 & GSTR-3B and difference between ITC claimed in GSTR-2A & GSTR-3B. 

The Petitioner challenged this Order on the ground that the Adjudicating Authority did not issue any DRC-

01A and DRC-01. The High Court observed that pursuant to amendment in Rule 142(1A) of the Tamil Nadu 

Goods and Services Tax Rules, 2017, it was not mandatory to issue DRC-01A. The Court relied on 

jurisprudence under erstwhile VAT laws that SCN is not required in revision cases. Basis this, the Court 

dismissed the Writ Petition and relegated the Petitioner to pursue statutory remedy of appeal under Section 

107 of the Tamil Nadu Goods and Services Tax Act, 2017.  

 

Vishaka Exports v. AC (ST)(FAC), 2023-VIL-15-MAD 

 

NITYA Comments: This Ruling is incorrect to the extent that there is no requirement of issuance of SCN 

before passing any Order. Section 73 / 74 of the CGST Act read with Rule 142 of the CGST Rules clearly 

mandates issuance of SCN for recovery of any GST, ITC or refund erroneously granted. It is well-settled 

legal position that non-issuance of SCN violates principles of natural justice.  

 

 

PART B: ADVANCE RULINGS 
 

Issue 1: Restaurant service does not cover sale of bought-out food items 

 

Ruling: The Applicant was engaged in provision of restaurant service which included sale of cooked as well 

as bought-out food. The Applicant sought Advance Ruling on applicability of GST on bought-out food items 

as ‘restaurant service’ and GST rate thereon. The AAR held that only food prepared and cooked inside 

restaurant for consumption / take-way are covered under ambit of restaurant service. The AAR observed 

that supply of bought-out food items would qualify as supply of goods and GST would be levied accordingly. 

 

Ridhi Enterprise, 2023-VIL-02-AAR 

 

NITYA Comments: This Ruling is incorrect. Circular No. 164/20/2021-GST dated October 6, 2021 clarified 

that takeaway services and door delivery services for consumption of food are also considered as 'restaurant 

service'. In our view, both Circular and Advance Ruling laid down incorrect test. If there is any element of 

service in provision of food (irrespective of whether such food is cooked or bought-out), this will qualify as 

service. Further, takeaway of food does not have element of service and hence qualifies as supply of goods, 

even if it is cooked in restaurant. Refer NITYA Insight | Issue 241 | Notifications and Circulars issued 

pursuant to changes proposed in 45th GST Council Meeting dated October 8, 2021 for our view in detail. 

 

 

 

https://nityatax.com/notifications-and-circulars-issued-pursuant-to-changes-proposed-in-45th-gst-council-meeting/
https://nityatax.com/notifications-and-circulars-issued-pursuant-to-changes-proposed-in-45th-gst-council-meeting/
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Issue 2: Composite Supply v. Mixed Supply 

 

Supply of pencils with sharpeners and erasers  

 

Ruling: The Applicant was supplying pencils along with sharpeners and erasers in the form of kits / gift box 

for single price. The AAR held that such kits / gift box qualified all conditions of mixed supply under Section 

2(74) of the CGST Act and will attract highest rate of GST amongst all goods. The AAR observed that each 

product has its distinct identity, can be sold separately and are sold complementary to pencils. Thus, supplies 

in question cannot be considered as naturally bundled to constitute a composite supply. 

 

Doms Industries Private Limited, 2023-VIL-03-AAR 

 

Right to use car parking space along with construction services 

 

Ruling: The Applicant was providing construction services of residential housing project and also gave 

option to prospective buyers to avail right to use car parking space. The AAR held that sale of residential 

apartment and right to use car parking space is not composite supply as latter is provided as an option to 

prospective buyers. Thus, provision of car parking space would be treated as separate supply.  

 

Eden Real Estate Private Limited, 2023-VIL-06-AAR 

 

NITYA Comments: Both rulings are incorrect. Advance Rulings often rely upon tests like whether goods or 

services are available independently or whether second supply is optional or mandatory.  

 

In first case, it is common trade practice to sell pencils along with sharpeners and erasers. Sharpeners and 

erasers do not have an independent use of their own and can be used only with pencils. Mere capability to 

sell separately would not mean that such products have an independent function. Hence, such supply would 

be a composite supply with sale of pencils as principal supply. 

 

In second case, mere option to provide parking space would not mean it is an independent supply. 

Enjoyment of common areas and facilities like parking space, gardens, gym etc. are usually bought as a 

bundle while booking residential flats. Thus, such services would also constitute part of composite supply 

with construction services as principal supply.  

 

Taxpayers should independently assess whether their transactions qualify as composite supply based on 

underlying transaction, statutory provisions and related jurisprudence. 
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1. Government may hike customs duty on 35 items 

 

https://m.timesofindia.com/business/budget/union-budget-2023-govt-may-hike-customs-duty-on-

35-items/amp_articleshow/96847389.cms 

 

2. Exporters should reap more from MOOWR Scheme: Piyush Goyal 

 

https://m.economictimes.com/news/economy/foreign-trade/new-scheme-to-manufacture-

machinery-for-trimmings-in-works-says-industry-minister-goyal/articleshow/96718372.cms 

 

………………. 

 

Disclaimer:  

 

This Insight has been prepared for clients and firm’s personnel only. It is solely for the purpose of general 
information and does not represent any opinion of NITYA Tax Associates. We are not responsible for the 
loss arising to any person for acting or refraining from acting on the basis of material contained in this Insight. 
It is recommended that professional advice be sought based on specific facts and circumstances.  
© NITYA Tax Associates. All Rights Reserved.   

RECENT NEWS 

https://m.timesofindia.com/business/budget/union-budget-2023-govt-may-hike-customs-duty-on-35-items/amp_articleshow/96847389.cms
https://m.timesofindia.com/business/budget/union-budget-2023-govt-may-hike-customs-duty-on-35-items/amp_articleshow/96847389.cms
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